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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

SMC CORPORATION,
Pantff,
VS 1:00-cv-1095-LIM-V SS

PEOPLESOFT U.SA., INC,,
Defendant.

SN N N N N N NS

ORDER ON DEFENDANT'SMOTION TO DISMISS COUNTS 1V THROUGH V111

This matter is before the Court on the motion of defendant, PeopleSoft U.S.A., Inc.
(“PeopleSoft”), to dismiss Counts IV through VIII of the Third Amended Complaint of plantiff, SMC
Corporation(“SMC”). PeopleSoft arguesthat Counts|V through VIII are purely derivative of Count 11
(“SMC’s fraud claim™), dismissed by the Court on March 15, 2004. For the reasons discussed herein,

PeopleSoft’s motion to dismissis GRANTED asto dl Counts.

. FACTUAL & PROCEDURAL BACKGROUND

For purposes of this motion, the Court accepts the following well-pleaded factud dlegetions from
the complaint astrue. Thisaction arises out of events surrounding a software license agreement between
two commercid entities. Comp. 11 1, 2-3, 10-11. In addition to breach of contract and promissory
estoppel claims, Comp. 11 27-35, 36-43, SMC dleges, generdly, that PeopleSoft promised SMC the
PeopleSoft software (the * Software”) could beingdled timdy and perform effectively with the hardware,

operating sysem, and database (collectively, the “Platform”) SMC was using a the time. Third Am.



Comp. 11 11, 15, 45. SMC refersto* satements[PeopleSoft] madeto SMC a meetingsand elsewhere,
regarding the successful implementation of the PeopleSoft software on the [Platform].” 1d. §56. More
specificdly, SMC dleges that: PeopleSoft represented that (a) it was committed to ensuring that SMC and
dl of its customers would be successful in implementing the PeopleSoft ERP software to the AS400
Fatform; (b) it had been very successful in working closdy with IBM to optimize the performance of this
system; and (C) it was unaware of any unreasonable performance issues with its software on the AS400
Fatform. PeopleSoft, by and through the actions of its Globa Business Development Manager, Tony
Goolsby, made these representations in an dectronic mal message which was forwarded to Matt J.
Lawrence of SMC by Marc Berman of PeopleSoft on September 18, 1998. Mr. Goolsby had full
authority to make these representations on behaf of PeopleSoft. Id. 1146-47. SMC further specificdly
adlegesthat: Additiondly, insgning the Agreement of September 23, 1998, PeopleSoft through the actions
of its Regiond Vice Presdent, James J. Prekop, who signed the Agreement, made a materia
misrepresentation of a past or existing fact when it represented to SMC that (@) the PeopleSoft software
could beimplemented on SMC’'s ASA00 Platform; and (b) PeopleSoft was committed to supporting the
implementation of its software on the AS400 Fatform. Mr. Prekop had full authority to make these
representations on behdf of PeopleSoft and to Sgh [s¢] this Agreement on behdf of PeopleSoft, which
then became bound to his representations and this Agreement. 1d. 1 48.
These aleged statements are important because, SMC dleges, PeopleSoft knew at thetime

it made them that the Software did not work as PeopleSoft said it would and that the Software could
not effectively be implemented onthe Platform. 1d. §53. SMC dlegesthat PeopleSoft had thisknowledge

because other Software licensees had encountered similar problems and these other licensees, even with
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PeopleSoft’ s help, were not able to solve the problems. 1d. 54. SMC aleges PeopleSoft made these
satementsto SMC for the purpose of inducing SMC to rely on the satements. 1d. §57. SMCreliedon
the statements by entering into a software licensing agreement
(“Agreement”), whereby SMC paid severd million dollars to PeopleSoft. Id. 50. According to SMC,
the Software was not compatible with the Platform and did not function as promised. 1d. 1 22.

On Augud 1, 2003, PeopleSoft filed aMotion to Dismiss SMC’s fraud dam. On March 15,
2004, the Court issued an Order granting PeopleSoft’'s Mation. SMC then filed a Mation for Leave to
File a Fourth Amended Complaint on March 25, 2003, which the Court denied on May 6, 2004. On
August 6, 2004, the Court aso denied SMC’s Motion to Reconsider the March 15 and May 6, 2004,
Orders, and granted SMC's motion to amend the Court’s orders to the extent that the dlegeationsin the

Third Amended Complaint fraud claim are not stricken as to the remaining Counts of the Complaint.

1. STANDARD

Peoplesoft seeks to dismiss Counts 1V through VIII under Federad Rule of Civil Procedure
12(b)(6) (“Rule 12(b)(6)”) for falure to state aclaim upon which relief can be granted. When ruling on
a mation to dismiss for falure to state aclam, pursuant to Rule 12(b)(6), the Court accepts as true dl
well-pleaded factud dlegations in the complaint and the inferences reasonably drawn from them. See
Baxter by Baxter v. Vigo County Sch. Corp., 26 F.3d 728, 730 (7th Cir. 1994). The Court can
congder the facts dleged in the complaint as well as documents attached to or incorporated into a
complant whenreviewing under amotionto dismissstandard. See Albany Bank & Trust Co., v. Exxon

Mobil Corp., 310F.3d 969, 971 (7th Cir. 2002). Dismissd isgppropriateonly if it gppears beyond doubt
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that plantiff can prove no set of facts consstent with the alegations in the complaint that would entitle it to
relief. SeeHi-Lite Prods. Co. v. Am. Home Prods. Corp., 11 F.3d 1402, 1405 (7th Cir. 1993). This
standard means that if any set of facts, even hypothesized facts, could be proven consistent with the
complant, then the complant mugt not be dismissed. See Sanjuan v. Am. Bd. of Psychiatry &
Neurology, Inc., 40 F.3d 247, 251 (7th Cir. 1995).

Further, plantiff is “not required to plead the particulars of [its] clam[s],” Hammes v. AAMCO
Transmissions, Inc., 33 F.3d 774 (7th Cir. 1994), except in cases dleging fraud or mistake where
plaintiffs must plead the circumstances condtituting such fraud or mistake with particularity. See Fed. R.
Civ. P. 9(b); Hammes, 33 F.3d a 778. “Particularity” requires plaintiffs to plead the who, what, when,
where, and how of the dleged fraud. See Ackerman v. N.W. Mut. Lifelns. Co., 172 F.3d 467, 469 (7th
Cir. 1999); DiLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir.1990). Finally, the Court need not
ignore facts set out in the complant that undermine Plantiff’'s dams, see Homeyer v. Stanley Tulchin
Assoc., 91 F.3d 959, 961 (7th Cir. 1996) (citing Am. Nurses' Ass' nv. Stateof Illinois, 783 F.2d 716,
724 (7th Cir. 1986)), nor isthe Court required to accept Plantiff’s legd conclusons. See Reed v. City
of Chicago, 77 F.3d 1049, 1051 (7th Cir. 1996); Gray v. Dane County, 854 F.2d 179, 182 (7th Cir.

1988).

1. DISCUSS ON

PeopleSoft, pursuant to Rule 12(b)(6), moves to dismiss Count IV through VIII of the Third
Amended Complant filed by SMC for fallure to state a claim upon which relief can be granted. Mot.

1. Peoplesoft seeksdismissal of clamsthat are derivative of SMC' sfraud clam (Count 111) that were not
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dismissed in the Court’s March 15, 2004, Order. Those counts are: unjust enrichment (Count 1V),
violationof the Indiana Deceptive Consumer Sales Act pursuant to IndianaCode § 24-5-0.5-1 (Count V),
avil causes of action for theft by deception pursuant to Indiana Code 8§ 35-43-5-3 (Count VI) ad
conversionpursuant to Indiana Code 8§ 35-43-4-3 (Count V1), and punitive damages (Count V111). Id.
12

When pleading fraud, aplaintiff must dlege with particularity the circumstances congtituting
thefraud. Fed. R. Civ. P. 9(b). Rule 9(b) requires a plaintiff to include the identity of the person
who made the misrepresentation, the time, place, and content of the misrepresentation, and the means by
which the misrepresentation was made.  Uni*Quality, Inc. v. Infotronx, Inc., 974 F.2d 918, 923 (7th
Cir. 1992). Thenoatice pleading standard in Rule 8 of the Federa Rules of Civil Procedure appliesto other
aspectsof aplantiff’ scomplaint, suchasrdiance and damages. Seelnd. Bell Tel. Co. v. Ward, 2002 WL
32067296, at *3 (S.D. Ind. 2002). However, Rule 8 does not relieve aplaintiff of the burden of dleging
the particular who, what, when, and where of an aleged fraud. See M.W. Grinding Co., Inc. v. Spitz,
976 F.2d 1016, 1020 (7th Cir. 1992).

The Court dismissed SMC’ sfraud damonthemerits, as SM C’ swell-pled dlegations (paragraphs
46 through 48) did not state a claim for fraud under Indiana law. The Court held that the purported
fraudulent statementswere ether: tatementsof opinion (paragraphs 46(b) and 46(c)), future promisesthat
were not “susceptible of ‘exact knowledge' ™ (paragraph 46(a)), or a “recharacterization of [SMC'g]
breach of contract claim” (paragraph 48). March 15, 2004, Order, at 4-5. The Court aso found that
other paragraphsin the Complaint (11, 15, 16, and 45) faled to satisfy the pleading requirements under

Rule 9(b). Id. a 4. PeopleSoft argues that dismissa of the fraud claim rendered Counts 1V through VI
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of SMC’ s Third Amended Complaint deficient because Counts IV through V11 do not include any factud
alegations except those contained within the fraud claim, and dismissd of the fraud damrequires that the
Court strike Count V111 for punitive damages. Def.’s Mem. Supp. a 4, 7. The Court addresses each

count individualy.

A. COUNT IV —UNJUST ENRICHMENT
PeopleSoft contendsthat the Court should dismissSMC’ sdamfor unjust enrichment in Count 1V
because an unjust enrichment claim cannot co-exist when acontract governsthe parties relations. Def.’s
Mem. Supp. at 7. Under Indianalaw, “[u]njust enrichment operateswherethereisno governing contract.”
DiMizio v. Romo, 756 N.E.2d 1018,1025 (Ind. Ct. App. 2001). In other words, when the rights of
parties are controlled by an express contract, recovery cannot be based on atheory implied inlaw. See

Keystone Carbon Co. v. Black, 599 N.E.2d 213, 216 (Ind. Ct. App. 1992) (internd citation omitted).

SMC arguesthat it is pleading unjust enrichment inthe dternative to itsdam that a contract existed
between the parties. Pl.’s Resp. a 5-6. The Complaint does not comport with this argument. In Count
IV, SMC incorporates by reference dl of the dlegations in paragraphs one through sixty of the Complaint.
Inparagraphten, SMC expresdy dlegesthat avaid contract existed between it and PeopleSoft. Comp.
1110. Accordingly, this express contract dlegation is incorporated into SMC' s unjust enrichment clams.
Furthermore, SMC’s Complaint does not dlege that the contract is void or otherwise unenforceable.
While SMC is entitled under Rule 8(€)(2) to plead the dternative clams of breach of contract and unjust

enrichment despite the incons stency betweenthose daims, SMC’ sunjust enrichment daim can not include
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dlegations of a gpecific contract governing the parties’ relaionship. See Vanguard Fin. Serv. Corp. v.
R W. Prof'| Leasing Servs. Corp., 1998 WL 774984, at *4 (N.D. Ill. Oct 27, 1998). Accordingly,

Count IV is dismissed with prejudice.

B. COUNT V —INDIANA DECEPTIVE CONSUMER SALESACT

PeopleSoft assertsthat Rule 9(b) appliesto damsthat“sound infraud” or are* grounded infraud,”
and becausethe Court dismissed SMC’ sfraud daimfor falureto plead with particulaity, the Court should
a0 dismiss SMC's cdlam under the Indiana Deceptive Consumer SdlesAct (“the Act”), Indiana Code 8
24-5-0.5-1 et seq. Def.’sMem. Supp. a 5. SMC arguesthat it's complaint correctly pleads aviolation
of the Act under Rule 8. SMC rdlies heavily on McKinney v. State, 693 N.E.2d 65 (Ind. 1998),2
wherein the Supreme Court of Indiana held that an incurable deceptive act dlaim under the Act is subject
to Indiana Rule of Tria Procedure 9(B)). Id. a 71. But “Rule 9(B) does not apply to dams based on
alegations that the supplier ‘ should reasonably know’ of the misrepresentations” 1d. Accordingly, SMC
arguesthe facts dleged in the Third Amended Complaint assert that PeopleSoft “should reasonably have

known” thet its repeated representations to SMC regarding the Software were fase, therefore SMC's

1 The parties dso dispute whether SMC's dlaim for unjust enrichment is derivative of the
dismissed fraud claim and should be dismissed on that basis. Def.’s Mot. Supp. a 7. The Court need
not addressthisissue asit isdismissng Count IV for failure to comport with dternative pleading
requirements.

2 PeopleSoft argues that SMC improperly relies on McKinney, asthis Court, sitting in
diversity, is governed not by state trid rules but by the Federal Rules of Civil Procedure. Pl.’s Resp. at
11. However, Indiana Trid Rule 9(B) isidentical to Federd Rule 9(b). McKinney, 693 N.E.2d at 71.
Further, the court’ s discussion of the issue was supported exclusively by federd case law that the Court
findsindructive. Seeid. at 72.
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clam under the Act is governed by the notice pleading andard of Rule 8. F.’sResp. at 12.

However, SMC’'s Complaint aleges that PeopleSoft made “ representations withknowledge that
they were fdse, or with reckless disregard for the truth,” and that “PeopleSoft knew that SMC would
encounter the same or amilar problems when the PeopleSoft software was ingtaled and that SMC would
be unable to solvethe . . . problems regardiess of the effortsof SMC and/or PeopleSoft.” Comp. 11 49,
54. SMC sassartion that thefactsalleged in the complaint -- and reasonableinferences drawn from them -
-state that PeopleSoft “should reasonably have known” that itsrepeated representations to SMC regarding
the Softwarewerefadse, is seemingly without support. F.’sResp. a 12. The Complaint alegesknowing
representations by PeopleSoft.

Further, PeopleSoft correctly notes that the Act differentiates between “uncured deceptive acts’

and “incurable deceptive acts,”® and where a movant, such as SMC, “[does] not digtinguish between its

3 The Act tates, in pertinent part:
(6) “Uncured deceptive act” means a deceptive act:

(A) with respect to which a consumer who has been damaged by such act has
given notice to supplier under section 5(a) of this chapter; and

(B) either:

(2) no offer to cure has been made to such consumer within thirty (30)
days after such notice; or

(2) the act has not been cured as to such consumer within a reasonable time
after his acceptance of the offer to cure.

(7) *Incurable deceptive act” means a deceptive act done by asupplier as part of a
scheme, atifice, or device with intent to defraud or midead. . . .
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alegations of ‘deceptive acts and ‘incurable deceptive acts . . . the entire complaint must be judged by
Rule 9(B) standards.” McKinney, 693 N.E.2d at 73 (1998) (gpplying Indianalaw) (citing In re Sac.,
89 F.3d 1399,1405 n. 2 (9th Cir. 1996) (“[Where Complaint dleged violaions of Securities Acts|, Rule
9(b) appliedto dl dams because the gravament of the complaint was plainly fraud and no effort was made
to show any other bass”) (internd citations omitted)). SMC's Complaint fals to distinguish between
deceptive and incurable deceptive acts, and thus fdls under the pleading requirements of Rule 9(b).
SMC'sbassfor thecdam s planly in fraud and no additiona or dternative bases have been plead in the
Complaint. Seealso Vessv. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1103-04 (9th Cir. 2003) (finding
that aclam under the Cdifornia Consumers Lega Remedies Act and Cdifornid sunfair business practice
laws, special pleading requirements of Rule 9(b) because the plaintiff averred fraud, even though fraud was
not essential element of Cdifornia satutes upon which herelied, so the dlaim was “grounded in fraud” or
“sounded in fraud”) (citing Lone Star Ladies Inv. Club v. Schlotzsky' s Inc., 238 F.3d 363, 368 (5th
Cir. 2001); In re NationsMart Corp. Sec. Litig., 130 F.3d 309, 315 (8th Cir. 1997)); Dillon v.
Ultrasound Diagnostic Sch., Nos. Civ. A. 96-8342, 1997 WL 805216, a *3 (E.D. Penn., Dec. 18,
1997) (findingthat daimsbrought under Pennsylvania Unfar Trade Practices& Consumer ProtectionLaw
were governed by Rule 9(b) because the act was amed at fraud prevention).

Federd Rule 9(b), likeitsIndiana counterpart, serves the objectives of deterring groundless suits
and providing defendants withsuffident informationinthe complaint to enable them to prepare a defense.

Id. at 72 (citing 5 Charles Alan Wright & Arthur R. Miller, FEDERAL PRACTICE AND PROCEDURE 8 1296

IND. CoDE § 24-5-0.5-2(6)-(7).



(2d ed. 1990)). It was necessary that SMC plead that PeopleSoft committed a* deceptive act done. ..
as part of ascheme, artifice, or device with intent to defraud or midead.” IND. CoDE § 24-5-0.5-2(7).
But under the standards of Rule 9(b), as indicated by the Court’s March 15, 2004, Order, the Complaint
isdeficient. The purported fraudulent stlatementswere either: statements of opinion (paragraphs46(b) and
46(c)), future promises that were not “susceptible of ‘exact knowledge” (paragraph 46(a)), or a
“recharacterizationof [SMC'’ 5] breachof contract dam” (paragraph48). March 15, 2004, Order, at 4-5.
Other paragraphs in the Complaint (11, 15, 16 and 45) dso faled to saidy the pleading requirements
under Rule 9(b). 1d. Because the Complaint lacks any alegations charging PeopleSoft with any specific
instances of wrongful conduct, SMC hasfailed to meet the particul arity requirement of Rule 9(b). See Veal
v. First Am. Sav. Bank, 914 F.2d 909, 913 (7th Cir. 1990). Inlight of the foregoing, SMC'sClamV,
under the Act, is dismissed with prejudice for falure to state a claim with particularity asrequired by Rule

a(b).

C. COUNTSVI & VII —=THEFT BY DECEPTION & CONVERSION
SMC’ sdamsdlegingbreachof certain Indiana crimind statutes, theft by deception, IndianaCode
§ 35-43-5-3(Count V1), and converson, Indiana Code § 35-43-4-3 (Count V1), must dsobedismissed
because those dams stem from the dismissed fraud dlegations* March 15, 2004, Order. Generaly,

SMC assertsthat deceptionand conversondams are not subject to Rule 9(b), but the Court findsSMC' s

4 Although not noted in the Complaint, it appears that SMC brings these dlaims under the
Indiana Crime Victim's Relief Act. See IND. CoDE 8§ 34- 24-3-1 (“If a person suffers a pecuniary loss
asareault of aviolation of IC 35-43. . . the person may bring a civil action againgt the person who
caused theloss.”).
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arguments unpersuasive. Pl.’s Rep. at 7-8.

1. Count VI —Theft by Deception

The Court’ sdismissa of the fraud daim undermines SMC' s theft by deception claim.®> The Court
has found that the purported fraudulent statements were either: statements of opinion (paragraphs 46(b)
and 46(c)), future promises that were not “susceptible of ‘exact knowledge'” (paragraph 46(a)), or a
“recharacterizationof [SM C’ 5] breach of contract dam” (paragraph48). March 15, 2004, Order, at 4-5.
Other paragraphs in the Complaint (11, 15, 16 and 45) dso faled to stisfy the pleading requirements
under Rule 9(b).

SMC argues that a dam for theft by deception is subject only to Rule 8 notice pleading
requirements. (citing DirecTV, Inc. v. Pruitt, 296 F. Supp. 2d. 937 (S.D. Ind 2003); Wehrheim v.
Secrest, |P 00-1328-C-T / K, 2002 WL 31242783 (S.D. Ind., Aug. 16, 2002)). First, DirecTV is
diginguishable in that it is based on Indiana Code § 35-43-5-6, a crimind statute that does not require
proof of any fase or deceptive statement. 1d. at 944. Rather, proof that a person intercepted signas
without paying for them was suffident to establish the violation, and presumably to trigger civil remedies
under Indiana Code § 34-24-3-1. Seeld. Here, under Indiana Code § 35-43-5-3(a)(2), the making of
a fraudulent statement is an eement of the crime, requiring that an individud “knowingly or intentiondly

mak[€e] a fdse or mideading written statement. . ..” 1d. With regard to SMC’s citation of Wehrheim,

> Theft by deception is“knowingly or intentionaly mak[ing] afase or mideading written
gtatement with intent to obtain property, employment, or an educationa opportunity.” IND. CoDE § 35-
43-5-3(a)(2).
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Seventh Circuit Rule 53 establishes that unpublished orders and opinions may not be cited as precedent
in any document filed in any court within the Seventh Circuit, which clearly gppliesto this Court and to
SMC’s Response. In any event, Wehrheim is diginguisheble because the plantiff’s theft by deception
damin Wehrheim was not, asis the case here, based solely upon adismissed fraud claim.

SMC dso arguesthat the offense of theft by deception * has different dements from fraud since it
requires proof of afdse or mideading written statement, . . . [whereas| a dam of fraud only requiresa
fdse, materid representation of past or existing fact.” Pl.’s Re. a 8 (citing Ecker v. Rochester Ford
New Holland, Inc., 694 N.E.2d 289, 292 (Ind. Ct. App. 1988) (emphags in origind)). Because the
Court adready has digmissed the fraud claim, the presence of an additional element -- a writing -- is
inconsequential, as SMC hasfailed to show afdse, materid representation of past or existing fact.

In support of their Motion to Dismiss the theft by deception count, PeopleSoft cites McConnell
& Sons, Inc. v. Target Data Systems, Inc., 84 F. Supp. 2d 980, 987 (N.D. Ind. 2000), a case
particularly on-point. In McConnell, the court dismissed afraud clam at the pleading stage because, as
here, the conduct complained of did not establish fraud. Id. at 985-86. The McConnell court then
dismissed a converson and theft by deception dam because the dlegations in the predicate fraud clam
were dismissed. Id. at 987. The court explained that “[t|he sum and substance of defendant’ sdlegations
of crimind datutory violations rest upon its contention that the plaintiff committed fraud,” and therefore,
dismissa of the fraud-dependent clams was proper. 1d. Likewise, SMC' s fraud-dependent clamsfall.
Without the fraud daim, the Complant is devoid of any allegations as to PeopleSoft’s knowing or

intentional actions. The Court dismisses SMC' s theft by deception clam with prgjudice.
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2. Count VIl —Conversion

It is dso clear, upon review of the Complaint, that the converson claim rests upon SMC's
contention that PeopleSoft engaged in a fraud®  Again, in support of their Motion to Dismiss the
conversion count, the Court finds McConnell, where a theft by deception claim was wholly based on
dlegations in a dismissed fraud daim, to be particularly on point, and the Court follows its reasoning.’
McConnell, 84 F. Supp. 2d a 987. The sum and substance of SM C’ sdlegations of deceptionrest upon
its contention that PeopleSoft committed fraud, so thisclam must be dismissed. Seeld.

SMC rdies on Marcano v. Northwestern Chrysler-Plymouth Sales, Inc., 550 F. Supp. 595
(N.D. Ill. 1982), for the proposition that since “[f]raud and conversion are two separate torts and, even
though present in the same transaction, each is subject to separate pleading rules.” Id. at 603. But
Marcano aso states that when a converson claim involves fraud, “the fact that a particular act of
conversion was fraudulent subjects only the dlegations goecificdly relaing to fraud and not the entire case
to the Rule 9(b) particularity requirements.” 1d. Here, SMIC's conversion clam rests entirely upon the

dismissed fraud count.?2 While fraud is not anessentid dement of adam of conversion, without the fraud

¢ Converson, under Indianalaw, is“knowingly or intentionaly exert[ing] unauthorized control
over the property of another. ...” IND. CoDE § 35-43-4-3.

" SMC argues that McConnell does not apply to cases where facts are aleged contituting
congtructive fraud. Pl.’sRep. a 9 (citing McConnell, 85 F. Supp. 2d. at 985). However, even a
libera reading of the complaint does not present an dlegation of congructive fraud. Thisargument dso
is contrary to the express dlegations of the Complaint. Smply stated, Count 111, dismissed by the
Court, was for fraud, not constructive fraud.

8 SMIC adso argues that its Complaint contains alegations of non-fraudulent actions that
condtitute theft by deception and converson. However, this position is contrary to the express
dlegaionsin the Complaint.
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clam, the Complaint sets forth no other dlegations that PeopleSoft knowingly or intentiondly exerted
unauthorized control over SMC's property. See IND. CoDE § 35-43-4-3. See also Manzon v. Stant
Corp., 138 F. Supp. 2d 1110, 1115 (S.D. Ind. 2001) (citing Midland-Guardian Co. v. U. Consumers
Club, Inc., 499 N.E.2d 792, 797-98 (Ind. Ct. App. 1986)). Moreover, the Court agrees with
PeopleSoft that where a defendant (such as PeopleSoft) believesit has a contractud right to the property
at issue, the mensrea requirement isdefeated and plantiff cannot state adamfor converson. Def.’sRep.
at 5 (citing Manzon v. Sant Corp., 138 F. Supp. 2d 1110, 1116-17 (S.D. Ind. 2001)). Unlikeabreach
of contract clam, criminal intent is an essentid eement of an action for conversion.  See NationsCredit
Comm. Corp. v. Grauel Enterp., Inc., 703 N.E.2d 1072, 1078 (Ind. Ct. App. 1998).

Asthe drafter of the clam, SMC is the magter of itspleading. See, e.g., Bartholet v. Reishauer
A.G., 953 F.2d 1073, 1075 (7th Cir. 1992). SMC can, as such, plead itsdf out of court by pleading
assartions that undermine its daim.  See Henderson v. Sheahan, 196 F.3d 839, 845 (7th Cir. 1999).
Because the sum and substance of SMC's converson claim rests upon its contention that PeopleSoft
committed fraud, which the Court has plainly rgected in the March 15, 2004, Order, and in the absence
of any dlegation that PeopleSoft had the requisite mens rea, SMC'’s conversion clam must be dismissed

with prejudice.

D. COUNT VIII —=PUNITIVE DAMAGES
Dismissd of Counts|11 through V11 of the Complaint requiresthat the Court strike SMC'’ s punitive
damage dam. Indianalaw does not authorize the recovery of punitive damagesin a breach of contract

action. See DonWebster Co., Inc. v. Ind. W. Express, Inc., 186 F. Supp. 2d 958, 962 (S.D. Ind. 2002)
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(quoting Miller Brewing Co. v. Best Beers of Bloomington, Inc., 608 N.E.2d 975, 981 (Ind. 1993)).
Absent the existence of an independent tort action that dlowsfor punitive damages, they are unavailable.
See Don Webster Co., 186 F. Supp. 2d at 962. Accordingly, and in the absence of an independent tort,

SMC cannot state aclam for punitive damages and Count V111 dso is dismissed with prejudice.

V. CONCLUSON

For dl of the reasons discussed above, PeopleSoft’ smaotionto dismissCounts1V, V, VI, VII, ad
V11 of the Third Amended ComplaintisGRANTED.

IT IS SO ORDERED this 12" day of October, 2004.

LARRY J. McKINNEY, CHIEF JUDGE
United States District Court
Southern Digtrict of Indiana
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