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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

ROGER McCONNELL,
Paintiff,
VS. 1:06-cv-769-LIM-TAB
MATT McKILLIP, Individually and as Mayor
of the City of Kokomo;
PHILLIP P. WILLIAMS, JEFFERY S.
RUDOLPH and JACK W. DODD, Each
Individually and as Members of the Board of
Public Works and Safety of the City of
Kokomo;
K.P.D. OFFICER ROGER PHILLIPS BADGE )
#301, K.P.D. OFFICER HEATH HAALEK )
BADGE #286, and K.P.D. OFFICER SHAWN )
L. HAUS BADGE #283, Each Individually and )
as Employees of the City of Kokomo, )
Defendants. )
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ORDER ON DEFENDANTS MOTION FOR SUMMARY JUDGMENT

This causeis before the Court on Defendants’ Motion for Summary Judgment (Docket No.
31). Plaintiff, Roger McConnell (“McConnell”), initiated thislawsuit seeking relief pursuant to 42
U.S.C. § 1983 and state law for, among other things, unlawful search and seizure of his property,
battery, wrongful arrest, fal se imprisonment, and trespass. He has sued the defendants, who are all
former or current City of Kokomo (“ City”) officials, intheir individual and official capacities. The
instant motion has been fully briefed and is now ripe for ruling.

For the reasons stated herein, Defendants’ motionisGRANTED in part and DENIED in

part.



. BACKGROUND

The facts of this cause stem from a nuisance abatement action undertaken by City officials
at McConnell’ s property and, for the most part, those facts are uncontested. McConnell resides at
2110 South L afountain Street and ownsan adjacent lot |ocated at 2100 South L afountain Street. The
lot is separated from McConnell’ s home by afence, and officialswere aware that the two pieces of
property were separate lots. McConnell had posted “No Trespassing” signs on his property.

According to Defendants, both lots were in violation of the City’s nuisance ordinance
because they contained debris, such aslitter and abandoned vehicles. On or about March 24, 2004,
a City inspector served McConnell with an abatement notice. The evidence submitted by
Defendants suggests that the abatement notice was served via certified mail, and the return receipt
that appearsto bear McConnell’ ssignatureisdated asMarch 29, 2004. Defendants contend that the
officialsintended the abatement notice to apply to both lots; however, the abatement notice failsto
notify McConnell of aviolation at hisresidence. Instead, it lists only the empty lot at 2100 South
Lafountain Street as the “nuisance” property. Defendants assert that the failure to list both pieces
of property on the abatement notice was a mere clerical error.

According to the abatement notice, McConnell had ten days from the date of service to
comply with the abatement notice before it became final. Thereafter, on May 3, 2004, the Board
of Public Works and Safety (“Board”) held a hearing on the matter. McConnell did not attend the
hearing. Like the abatement notice, the Board’s minutes for the hearing — what Defendants style
asthe“Cleanup Order”—only list the property as 2100 South Lafountain Street and do not indicate
that both pieces of property were at issue; however, City inspector Steven Barnett (“Inspector
Barnett”) testified at his deposition that he represented that both lots were at issue. At the hearing,
Inspector Barnett presented testimony and evidenceregarding the alleged viol ationsat the property.
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Inspector Barnett informed the Board that he and another inspector, Joe Zuppardo (“Inspector
Zuppardo”), had spoken with McConnell on two occasions and that McConnell had refused to
comply with the request to clean up his property.

Following I nspector Barnett’ s presentation, Defendant Jeffrey S. Rudolph (“ Rudolph”), one
of theBoard’ smembers, moved for the Board to authorize City crewsto enter McConnell’ sproperty
and abate the nuisance by removing all abandoned vehicles, trash, and debris. Defendant Jack W.
Dodd (“Dodd”), another Board member, seconded the motion and the motion carried based on
Rudolph’s and Dodd’ s votes. Because Rudolph and Dodd had both voted in favor of the motion,
Defendant Phillip P. Williams (“Williams”), who presided over the Board, did not vote. However,
after the meeting, Williams instructed Inspector Barnett to expedite the cleanup procedure by
abating the nuisance the next day, which was the day of primary elections.

The next morning, anumber of City employeesarrived at McConnell’ sproperty. Lt. Shawn
L. Haus (“Lt. Haus") of the Kokomo Police Department had been instructed to dispatch officersto
the area for the cleanup of the property at 2110 South Lafountan Street based on a concern that
McConnell might challenge the cleanup crews when they attempted to enter the property. Lt. Haus
assigned several officers, including Sergeant Heath Haal ek (“ Sergeant Haalek”) and Officer Roger
Phillips (“ Officer Phillips’), to assist him with preventing any injury to City employees.

When Lt. Haus arrived on the scene, he observed I nspectors Barnett and Zuppardo speaking
withMcConnell and overheard McConnell say “you’ renot cominginhere.” McConnell then picked
up a spear, walked toward Inspectors Barnett and Zuppardo, and yelled “if anyone comes on my
property, they’re going to get hurt.” McConnell then replaced the spear. Several minutes later, a
payloader started to drive toward the privacy fence on the north side of McConnell’s property.
McConnell picked up alarge board from the ground and began yelling “you’ re not going in there.”
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Lt. Haus saw McConnell raise the board over his shoulder like a baseball bat and begin walking
toward City employees, including Inspectors Barnett and Zuppardo. Lt. Hausand Sergeant Haal ek,
fearful that McConnell was going to strike one of the men, ordered McConnell to put down the
board. After McConnell failedto comply withtheofficers' orders, Sergeant Haal ek shot McConnell
with ataser. McConnell subsequently fell to the ground, was handcuffed, and arrested for resisting
law enforcement, disorderly conduct, and intimidation. Officer Phillips assisted with taking
McConnell into custody and transporting him to jail.

After McConnell was arrested, City employees proceeded to clean up both lots. Defendant
Matt McKillip, then-Mayor of the City (“the Mayor”), was on the scene. Pat Munsey (“Munsey”),
areporter from alocal newspaper, was also present and contends that the Mayor was overseeing the
clean up of McConnell’ sproperty.! Munsey also aversthat heinterviewed the Mayor and other City
employeesand | earned that the clean up effort wasintended to fulfill the Mayor’ scampaign promise

of beautification by targeting nuisance properties.

! In opposition to the motion for summary judgment, McConnell has submitted an
affidavit signed by Munsey with an attached copy of a newspaper article Munsey wrote about
the incident. Defendants have requested that the Court strike the article on the basisthat it is
hearsay and they rely on Kodrea v. City of Kokomo, 458 F. Supp. 2d 857 (S.D. Ind. 2006), to
support their argument. The Court finds that the situation in Kodrea is distinct because in that
case there was no supporting affidavit vouching for the newspaper article or including separate
statements affirmed “under the penalties of perjury.” Having been present at the scene, Munsey
certainly has personal knowledge of events and can provide testimony about the same.
Therefore, Defendants’ request to strike the articleis DENIED.
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. SUMMARY JUDGMENT STANDARD

Motions for summary judgment are governed by Rule 56(c) of the Federal Rules of Civil
Procedure, which provides in relevant part:

The judgment sought shall be rendered forthwith if the pleadings, depositions,

answerstointerrogatories, and admissionsonfile, together withtheaffidavits, if any,

show that thereis no genuineissue asto any material fact and that the moving party

is entitled to ajudgment as a matter of law.

Summary judgment isthe “put up or shut up” moment in alawsuit. Johnson v. Cambridge
Indus., Inc., 325 F.3d 892, 901 (7th Cir. 2003), reh’g denied. Once a party has made a
properly-supported motion for summary judgment, the opposing party may not simply rest uponthe
pleadings but must instead submit evidentiary materialswhich “ set forth specific facts showing that
there isagenuine issue for trial.” Fed. R. Civ. P. 56(e). A genuine issue of material fact exists
whenever “there is sufficient evidence favoring the nonmoving party for ajury to return a verdict
for that party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). The nonmoving party
bears the burden of demonstrating that such agenuineissue of material fact exists. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986); Oliver v. Oshkosh Truck Corp.,
96 F.3d 992, 997 (7th Cir. 1996), cert. denied, 520 U.S. 1116 (1997). Itisnot the duty of the Court
to scour the record in search of evidence to defeat a motion for summary judgment; rather, the
nonmoving party bears the responsibility of identifying the evidence upon which he relies. See
Bombard v. Fort Wayne Newspapers, Inc., 92 F.3d 560, 562 (7th Cir. 1996). When the moving
party has met the standard of Rule 56, summary judgment is mandatory. See Celotex Corp. v.

Catrett, 477 U.S. 317, 322-23 (1986); ShieldsEnters., Inc. v. First Chi. Corp., 975 F.2d 1290, 1294

(7th Cir. 1992).



In evaluating amotion for summary judgment, acourt should draw all reasonabl e inferences
from undisputed factsin favor of the nonmoving party and should view the disputed evidencein the
light most favorable to the nonmoving party. See Estate of Cole v. Fromm, 94 F.3d 254, 257 (7th
Cir. 1996), cert. denied, 519 U.S. 1109 (1997). The mere existence of afactual dispute, by itself,
is not sufficient to bar summary judgment. Only factual disputes that might affect the outcome of
the suit in light of the substantive law will preclude summary judgment. See Anderson, 477 U.S.
at 248; JPM Inc. v. John Deere Indus. Equip. Co., 94 F.3d 270, 273 (7th Cir. 1996). Irrelevant or
unnecessary factsdo not deter summary judgment, evenwhenindispute. SeeCliftonv. Schafer, 969
F.2d 278, 281 (7th Cir. 1992). “If the nonmoving party failsto establish the existence of an element
essential to his case, one on which he would bear the burden of proof at trial, summary judgment
must be granted to the moving party.” Ortiz v. John O. Butler Co., 94 F.3d 1121, 1124 (7th Cir.

1996), cert. denied, 519 U.S. 1115 (1997).

1. DISCUSS ON

Asaninitial matter, the Court concludesthat thereisnoissuethat City officialshad theright
to enter and abate the perceived nuisance onthevacant lot. Therefore, the proper focus of thiscause
is on the entry of the residential lot. McConnell’s claims are predicated on the notion that his
procedural due process rights with respect to the residential lot were violated. Specifically, it is
clear that he did not receive any notice and was not provided with an opportunity to be heard before
City officialsentered hisresidential property to abate aperceived nuisance. Therefore, absent some
exigent circumstances, City officials had no right to enter the residential property. With this
understanding of the case in mind, the Court turnsto the argumentsraised in the instant motion and

responses thereto.



A. OFFICIAL CAPACITY CLAIMSUNDER 8§ 1983

McConnell hassued each of thedefendantsin hisofficial capacity. Under § 1983, an official
capacity suit represents*only another way of pleading an action against an entity of which an officer
isan agent.” Monell v. New York City Dep’t of Soc. Serv., 436 U.S. 658, 690 n. 55 (1978). Thus,
any official capacity claims against Defendants are really just claims against the City. See Hafter
v. Melo, 502 U.S. 21, 25 (1991). Moreover, McConnell can only be awarded damages from an
official capacity suit if those damages would be recoverable against the City. See Henry v. Farmer
City Sate Bank, 808 F.2d 1228, 1238 (7th Cir. 1986).

It is well-established that a governmental entity cannot be held liable under § 1983 on a
respondeat superior theory. See Latuszkin v. City of Chicago, 250 F.3d 502, 504 (7th Cir. 2001).
Instead, a governmental entity is only liable under 8 1983 when the execution of a government
policy or custom “by its lawmakers or by those whose edicts or acts may fairly be said to represent
officia policy” inflicts the injury of which a plaintiff complains. See Monell, 436 U.S. at 694.
Unconstitutional policies or customs can take three forms. (1) an express policy that causes a
constitutional deprivation when enforced; (2) awidespread practice that, although unauthorized, is
so permanent and well-settled that it constitutes a* custom or usage” with the force of law; or (3)
an allegation that a person with final policymaking authority caused theinjury. See Raschev. Vill.
of Beecher, 336 F.3d 588, 597 (7th Cir. 2003). A single constitutional violation by a person with
final policymaking authority may trigger liability under 8 1983. See Kujawski v. Bd. of Comn'rs,
183 F.3d 734, 737 (7th Cir. 1999).

In this case, McConnell has made no argument regarding amunicipal policy or custom and
he has not designated any evidence to support such a claim. From the Court’s own review of the
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record, the only possible fact that might support such a claim is the suggestion from Munsey’s
newspaper articlethat the abatement process wasintended to fulfill the Mayor’ s campaign promise
of beautification by targeting nuisance properties. Even if that fact could support McConnell’s
claim, however, McConnell has not explained or developed that line of reasoning. The Court will
not attempt to construct an argument on his behalf.

It was incumbent upon McConnell to demonstrate that a genuine issue of material fact
existed on this issue by presenting some evidence to support his allegations that Defendants are
liable in their official capacities. Because he has failed to do so, the Court GRANTS summary
judgment for all Defendantsintheir official capacities. See Roe-Midgett v. CC Servs,, Inc., 512 F.3d
865, 876 (7th Cir. 2008) (providing that undevel oped arguments are waived); Johnson, 325 F.3d at
898 (noting that adistrict court isnot required to “ scour every inch of the record” for evidence that
is potentially relevant to a summary judgment motion); John v. Barron, 897 F.2d 1387, 1393 (7th
Cir. 1990) (providing that acourt “is not obligated to research and construct legal arguments open

to parties, especially when they are represented by counsel”).

B. PERSONAL INVOLVEMENT FOR § 1983 CLAIMS

Individual liability under 8§ 1983 requires some persona involvement in the alleged
constitutional deprivation. See Palmer v. Marion County, 327 F.3d 588, 594 (7th Cir. 2003).
“ Although direct participation is not necessary, there must at |east be ashowing that the [defendant]
acquiesced in some demonstrable way in the alleged constitutional violation.” 1d.

In this case, Defendants contend that the Mayor is entitled to summary judgment because
he had no personal participation in the incident in question. Defendants also make a passing
reference to Williams and suggest that including him as a defendant in this cause is frivolous
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because Williams did not participate in voting to order the clean up at McConnell’ s property. The
Court rejects both arguments.

The evidence presented to the Court demonstrates that there is a genuine issue of material
fact regarding theinvolvement of the Mayor and Williams. Specifically, with respect to the Mayor,
Munsey’ saffidavit and attached articleindicatethat the Mayor was overseeing the abatement efforts
and that those effortswere intended to help fulfill the Mayor’ s campaign promise of beautification.
Based on that evidence, areasonable jury could conclude that the Mayor was directing the process
and that he was motivated by a desire to make good on his campaign promise. With respect to
Williams, there is deposition testimony from Inspector Barnett showing that Williams instructed
Inspector Barnett to immediately begin the abatement process.

Based on the foregoing, the Court concludes that there is sufficient evidence to show the
requisite degree of personal participation by the Mayor and Williamsfor § 1983 liability to attach.
Therefore, Defendants’ request for summary judgment on the alleged basis of non-involvement is

DENIED.
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C. ASSERTIONSOF IMMUNITY FOR §1983CLAIMS

Liability under 8 1983 requires proof of two essential elements. that the conduct
complained of (1) was committed by a person acting under color of state law; and (2) deprived a
person of rights, privileges, or immunities secured by the Constitution or laws of the United States.
See Larsen v. City of Beloit, 130 F.3d 1278, 1282 (7th Cir. 1997). In certain circumstances,
however, defendants may be entitled to the defense of immunity for alleged violations. Defendants
assert that this is a case where immunity should apply. Specifically, they contend that the Board
members are entitled to absolute immunity and that the Mayor and police officers are entitled to

qualified immunity.

1. Absolute | mmunity

With respect to the Board members' claim of absolute immunity, the Court notes that
“absoluteimmunity defeatsasuit at the outset so long asthe official's actions were within the scope
of theimmunity.” Imbler v. Pachtman, 424 U.S. 409, 419 n. 13 (1976). In Butzv. Economou, 438
U.S. 478 (1978), the Supreme Court extended the protective blanket of absoluteimmunity to federal
agency officials who perform functions comparable to those of the judge and prosecutor, such as
administrative law judges, agency officials who decide to initiate or continue administrative
proceedings, and agency attorneyswho present the evidenceto the hearing officers. Based on Butz,
the Court must consider whether the functions upon which the state officialswould base their claim
for immunity are “functionally comparable” to the activities of the judiciary. See id. at 513.
Moreover, the Court notes that the Board members bear the burden of demonstrating their

entitlement to immunity. Seeid. at 506.
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In reaching its decision, the Court is cognizant of the “functiona approach” used by the
Seventh Circuit “[t]o determine whether absolute immunity attaches to the particular conduct of a
judicial officer . ...” Doylev. Camelot Care Ctrs,, Inc., 305 F.3d 603, 622 (7th Cir. 2002). In
determining whether an individual is entitled to absolute immunity the focus should not be on the
individual’ sposition. 1d. Rather, thefocusmust be on“the nature of the functions[the official] was
performing in the case.” Mother Goose Nursery Schs., Inc. v. Sendak, 770 F.2d 668, 671 (7th Cir.),
cert. denied, 474 U.S. 1102 (1985). In making such a determination the Court must consider: (1)
“thehistorical or common-law basisfor theimmunity inquestion,” (2) “whether thefunctionswhich
the official performs subject him to the same obvious risks of entanglement in vexatious litigation
asischaracteristic of thejudicia process. . . [and] the possibility that loserswill bring suit against
the decision-makers in an effort to relitigate the underlying conflict . . .,” and (3) “whether the
official issubject to checks upon abuses of authority, such asthe correction of error on appeal.” Id.

Here, the Court concludes that the Board members' actionsin this matter were functionally
an adjudicatory matter. Asthe City’snuisance ordinance reveals, the Board members preside over
a hearing where the City bears the burden of going forward to demonstrate that a violation exists,
a party who has been cited can be represented by counsel and can present witnesses and evidence
on his behalf along with oral argument, and the hearings are open to the public. See Defs.” Ex. 10.
Moreover, as indicated by the Abatement Notice itself and as provided by Indiana law, any final
determination of the Board issubject tojudicial review in caseswhere aparty hasrequested hearing
by the Board. See Defs.” Ex. 6(b); Ind. Code § 4-21.5-5-1 et seq. Based on these circumstances,
the Court concludes that the powers and duties of the Board members are functionally comparable
to those performed by judges. See, e.g., Reed v. Vill. of Shorewood, 704 F.2d 943, 951-52 (7th
Cir.1983) (holding liquor control commissioner acted in judicial capacity and was entitled to
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absolute immunity when deciding whether to renew or revoke licenses). Because the Board
members act in aquasi-judicial capacity with respect to challenges to abatement notices, they are
entitled to absolute quasi-judicial immunity against the Plaintiffs’ federal claims against them.
Accordingly, the Board members request for summary judgment must be GRANTED and the

claims against them are DISM 1 SSED with prejudice.

2. Qualified Immunity

The Court now turns its attention to the Mayor and the police officers, all of whom claim

gualified immunity. Qualified immunity is an “‘entitlement not to stand trial or face the other
burdensof litigation.”” Saucier v. Katz, 533 U.S. 194, 200 (2001) (quoting Mitchell v. Forsyth, 472
U.S. 511, 526 (1985)). The privilege is “‘an immunity from suit rather than a mere defense to
liability; and like an absolute immunity, it iseffectively lost if acaseiserroneously permitted to go
totrial.’” Id. at 200-01. Asaresult, the Supreme Court has stressed the importance of resolving
immunity questions at the earliest stage of litigation. 1d. at 201

In addressing the qualified immunity issue, the Court must resolve two issues. (1) whether
the facts alleged, taken in the light most favorable to McConnell as the nonmovant, show that the
Mayor and the officers conduct violated a constitutional right; and (2) if a violation could be
established on a favorable view of the facts, whether the right was clearly established. 1d. This
inquiry must be undertaken “in light of the specific context of the case, not as a broad general
proposition.” 1d. In addition, the “relevant, dispositive inquiry in determining whether aright is
clearly established iswhether it would be clear to areasonabl e officer that hisconduct was unlawful

in the situation he confronted.” 1d. at 202 (citing Wilson v. Layne, 526 U.S. 603, 615 (1999)).

13-



Here, there should be no seriousdisputethat therightsMcConnell claimswereviolated were
clearly established. Specifically, itiscommonly understood that officials may not enter aperson’s
real property to search for or seize personal property absent authority to do so, that police officers
may not use unreasonabl e or excessiveforceto detain or arrest anindividual, and that policeofficers
may not arrest a person without probable cause to do so. The only real question then is whether
McConnell has demonstrated that there is a genuine issue of material fact that the Mayor or the
police officersin this case violated one of these rights.

With respect to the allegation that these defendants violated McConnell’ s right to be free
from an unlawful search and seizure, the Court concludes that McConnell has demonstrated that
thereissuch anissue. Onitsface, the Abatement Notice is fundamentally deficient in that it fails
to provide the required notice that officials considered the residential lot at 2110 South Lafountain
Street to be a nuisance and would be seeking to abate that nuisance absent corrective action by
McConnell or a request for a hearing. While that deficiency alone is egregious, the problem is
compounded by the fact that the minutes for the Board meeting of May 3, 2004, indicate that only
thelot at 2100 South Lafountain Street was discussed. Based on these circumstances, areasonable
jury could readily conclude that McConnell’ srightswereviolated. See, e.g., Groh v. Ramirez, 540
U.S. 551, 557-63 (2004) (concluding that search based on facially deficient warrant must be treated
as “warrantless’ under the Fourth Amendment and presumptively unreasonable). Therefore, the
request by theMayor and the police officersfor summary judgment on McConnell’ sunlawful search
and seizure claim must be DENIED.

The Court reaches a different conclusion regarding the claim of excessive force. Because
McConnell’s claim arises in the context of an arrest, the officers’ use of force must be evaluated
according to the Fourth Amendment’ s reasonabl eness standard. See Grahamv. Connor, 490 U.S.
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386, 395 (1989). The reasonableness of an officer’ s decision must be determined from the view of
the officer based upon the knowledge he had at the time of the incident. Seeid. at 396. The
determination must be made objectively, without regard to the officer’s intent or motivation. See
id. at 397. Courts consider factors such as “the severity of the crime at issue, whether the suspect
poses an immediate threat to the saf ety of the officers or others, and whether heisactively resisting
arrest or attempting to evade arrest by flight.” Id. at 396. Courts also consider whether the citizen
was under arrest or suspected of committing a crime, was armed, or was interfering or attempting
tointerferewith the officer’ sexecution of hisor her duties. See Jacobsv. City of Chicago, 215 F.3d
758, 773 (7th Cir. 2000). Ultimately, the excessive force inquiry looks to whether the force used
to seize the suspect was excessive in relation to the danger he posed — to the community or to the
arresting officers—if left unattended. See McDonald v. Haskins, 966 F.2d 292, 294 (7th Cir. 1992)
(citing Wilkins v. May, 872 F.2d 190, 193 (7th Cir. 1989), cert. denied, 493 U.S. 1026 (1990)).

In this case, the evidence overwhelmingly demonstrates that the officers actions were
reasonable. Perhaps the most compelling piece of evidence is the video submitted by Defendants.
See Defs.” Ex. 8. That video shows McConnell approaching City employees with a board raised
over hisshoulder in preparation to strike the employees. AsDefendantsargue, and McConnell does
not dispute, officersordered McConnell to put theboard down, but McConnell failed to comply with
that order. It was at that point that the officers used a taser and then detained McConnell without
any lasting injury. A reasonable jury could easily conclude that the force the officers used was
necessary in order to ensure the safety of City employeesand to prevent imminent harm. Therefore,
Defendants’ request for summary judgment on thisclaimis GRANTED.

Finally, the Court considersMcConnell’ sfalsearrest claim. The Court notesthat McConnell
was arrested for disorderly conduct, intimidation, and resisting law enforcement. “It iswell settled
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that the actual existence of probable causeto arrest precludes a8 1983 suit for false arrest.” Juriss
V. McGowan, 957 F.2d 345, 349 n. 1 (7th Cir. 1992) (citing Shertz v. Waupaca County, 875 F.2d
578,582 (7th Cir. 1989)). Whereanindividual isarrested on multiple charges, afinding of probable
cause for any one of the chargesis sufficient to negate a8 1983 claim for false arrest. See Ochana
v. Flores, 347 F.3d 266, 271 (7th Cir. 2003) (noting that the presence of probable causeto arrest for
any offense with which one is charged or a closely-related charge bars unlawful arrest claim);
Nielsen v. Vill. of Lake in the Hills, 948 F. Supp. 786, 792 n. 6 (N.D. Ill. 1996) (noting that where
there is more than one charge, the existence of probable cause for one of the charges is sufficient
tojustify an arrest and be aproper defensefor arrest). Therefore, if probable cause existed to arrest
McConnell for any one of the charges, his § 1983 claim for false arrest should be barred.

Here, the Court concludes that the officers had probable cause to arrest McConnell. Under
Indiana law, disorderly conduct occurs, inter alia, when an individual recklessly, knowingly, or
intentionally “engagesin fighting or in tumultuous conduct.” Ind. Code § 35-45-1-3. Indianalaw
defines*tumultuous conduct” asthat which “resultsin, or islikely to result in, serious bodily injury
to a person or substantial damage to property.” Ind. Code § 35-45-1-1. See also In the Matter of
B.R. v. Indiana, 823 N.E.2d 301, 306-07 (Ind. Ct. App. 2005). Based on these definitions, a
reasonable jury could only conclude that McConnell’s conduct of attempting to strike City
employeeswith the board and failureto comply with the officers’ ordersto put the board down was
tumultuous conduct. As such, the Court finds that the police officers are entitled to summary
judgment on McConnell’ s false arrest claim.

TheCourt’ sconclusionisnot altered by McConnell’ sargument that hewasjustified inusing
force to prevent the City employees from entering his property. Indeed, the bulk of McConnell’s
argument in opposition to the motion for summary judgment is predicated on this argument. The
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argument is not without some support because Indianalaw does permit the use of reasonable force
to protect a person’s dwelling and curtilage. See Ind. Code § 35-41-3-2(b). It is questionable
whether areasonable jury could conclude that McConnell’ s attempted use of force in this case was
justified, particularly when police officers were ordering McConnell to drop the board. Moreover,
this is not a case of a criminal or unknown assailant attempting to enter McConnell’s land and
abscond with his property; thiswas a case of readily-identifiable goverment officials attempting to
abate a perceived nuisance, and McConnell could have employed other and more peaceful methods
to protest their actions.

The Court need not resolve that issue, however, because even if ajury could conclude that
McConnell’s attempt to use force was reasonable, the argument is irrelevant to the question of
whether the officers had probable cause to arrest McConnell. This is because McConnell’s
argument is adefense that he would have to provein acriminal trial in order to justify what would
otherwise be a crime and, as such, would not prohibit the officers from arresting McConnell. See
Hanic v. Indiana, 406 N.E.2d 335, 339 (Ind. Ct. App. 1980) (concluding that defense of property
isanalogousto aclaim of self-defense); Moonv. Indiana, 823 N.E.2d 710, 716 (Ind. Ct. App. 2005)
(providing that claim of self-defense is a defense of justification for the commission of a crime).
Accordingly, the Court GRANT S the request for summary judgment on the false arrest claim

D. INDIANA CONSTITUTIONAL CLAIM

McConnell aleges that Defendants actions violated his rights under the Indiana
Consgtitution, namely, Article |, section 11. Defendants argue that they are entitled to summary
judgment on this claim because Indiana does not recognize a private right of action to pursue

damages for alleged violations of the Indiana Constitution.
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This Court has previously considered the question of whether an individual can bring a
private cause of action for damages under the Indiana Constitution. 1nBoczar v. Kingen, Cause No.
IP 99-141-C-T/G, 2000 WL 1137713, *24-25 (S.D. Ind. Mar. 9, 2000), aff'd, 6 F. App’'x 471 (7th
Cir. 2001), this Court declined to recognize an implied right of action for damages directly under
the Indiana Constitution, at least absent a clear indiction from Indiana courts that such an action is
available. Seealso Baker v. Wash. Bd. of Works, Cause No. 1P 99-642-C-T/G, 2000 WL 33252101,
*8 (S.D. Ind. June 8, 2000). Since Boczar was decided, several casesin this district have refused
to find that an implied right of action exists under the Indiana Constitution. See, e.g., Fermaglich
v. Indiana, Cause No. IP 01-1859-T/K, 2004 WL 2750262, *44 (S.D. Ind. Sept. 29, 2004); Estate
of O’Bryan v. Town of Sallersburg, Cause No. 3:02-cv-238-DFH-WGH, 2004 WL 1234215, *21
(S.D. Ind. May 20, 2004); Malone v. Becher, Cause No. NA 01-101-C H/H, 2003 WL 22080737,
*18-19 (S.D. Ind. Aug. 29, 2003); Willits v. Wal-Mart Stores, Inc., Cause No. IP 99-276-C-M/S,
2001 WL 1028778, *15 (S.D. Ind. July 30, 2001). In fact, the Indiana Supreme Court recently
recognized that Indiana has no statutory provision like § 1983 that creates an explicit civil remedy
for constitutional violations by individual officersor governmental entities. See Cantrell v. Morris,
849 N.E.2d 488, 493 (Ind. 2006).

Inlight of Cantrell and the absence of any authority to the contrary, the Court seesno reason
to depart from its prior decisions on this subject. Accordingly, to the extent that McConnell raises
aclaim for damages under the Indiana Constitution, the Court GRANT S Defendants' request for

summary judgment on it and DI SM I SSES the claim.

E. APPLICATION OF THE INDIANA TORT CLAIMSACT
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Defendants contend that the Indiana Tort Claims Act (“ITCA”) shields them from liability
for McConnell’s state law claims. ITCA provides that a lawsuit alleging that a government
employee acted within the scope of hisemployment isbarred against the employee personally. See
Ind. Code § 34-13-3-5(b). Infact, alawsuit against agovernment employeein his personal capacity
must specifically allege that the employee acted outside of the scope of hisemployment or that the
employee’ sact or omission wascriminal, malicious, willful and wanton, or cal cul ated to benefit the
employee personally. See Ind. Code 8§ 34-13-3-5(c). Moreover, ITCA provides that neither a
governmental entity nor agovernment empl oyee acting within the scope of hisemploymentisliable
if a loss results from the adoption and enforcement of a law, “unless the act of enforcement
constitutesfalse arrest or falseimprisonment.” Ind. Code § 34-13-3(8). Indiana Courts have made
clear that the ITCA goes so far as to protect officers from liability for both tortious and even
criminal acts where the purpose of the employee’ s conduct wasto further the employer’ s business.
See City of Anderson v. Weatherford, 714 N.E.2d 181, 186 (Ind. Ct. App. 1999) (citing Kemezy v.
Peters, 622 N.E.2d 1296, 1298 (Ind. 1993)). However, the Court notes that, in addition to claims
of false arrest or false imprisonment, the use of excessive force is not immunized conduct under
Indianalaw. See Kemezy, 622 N.E.2d at 1297. Thus, if Defendants were acting within the scope
of their employment, the only possible state law claimsthat M cConnell would have would be false
arrest, false imprisonment, or excessive force.

Here, McConnell has not aleged in his Complaint that any of Defendants were acting
outside of the scope of their employment, and he has presented no evidence suggesting that thiswas
the case. Similarly, he has neither alleged nor presented evidence suggesting criminal, malicious,
or willful and wanton conduct. Infact, the evidence before the Court demonstrates overwhelmingly
that Defendants were acting within the scope of their employment to enforce local nuisance laws
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or, in the case of the police officers, to ensure safety and security of other City employees during
the enforcement process. Thus, with the exception of any false arrest, false imprisonment, or
excessiveforce claims, the Court concludesthat Defendants areimmune from liability under ITCA
for McConnell’s state law tort claims. Therefore, the Court GRANT S Defendants' request for

summary judgment on those claims and DI SM | SSES them accordingly.

F. CONSIDERATION OF REMAINING STATE LAW CLAIMS

As noted, the only remaining state law tort claims are those of false arrest, false
imprisonment, and excessive force. The Court notes that these claims stem from the individual
police officers activities and not those of the Board members or the Mayor. Consequently, the
Court will consider this claim as one against the officers only.

Generally, tosucceed uponaclaim of falsearrest or fal seimprisonment, Indianalaw requires
a plaintiff to establish the absence of probable cause for the arrest. See Garrett v. City of
Bloomington, 478 N.E.2d 89, 93 (1985), trans. denied. Probable causefor an arrest existswhen the
factsand circumstancesknown to the arresting officer would warrant a person of reasonable caution
and prudence to believe that the accused has committed or was committing acrime. See Gomezv.
Adams, 462 N.E.2d 212, 222 (Ind. Ct. App. 1984), reh’ g denied. Moreover, aparty bringingaclaim
of false arrest in Indiana must demonstrate that an officer did not act in good faith when he made
an arrest, astandard less stringent than probable cause. See Garrett, 478 N.E.2d at 94-95. In other
words, the party must demonstratethat an arrest is“madein bad faith or with an unreasonabl e belief
in the constitutionality of [the officer’s] actions.” Id. at 95. Finaly, with respect to false
imprisonment, Indianalaw holds that when an officer has lawfully arrested an individual “he may
detain such person for a time reasonably necessary to bring the arrestee before a magistrate, or to
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obtain awarrant.” Gomez, 462 N.E.2d at 222. As previously discussed with respect to
McConnell’s § 1983 false arrest claim, the officers had probable cause to arrest McConnell for, at
aminimum, disorderly conduct. Therefore, liketheir § 1983 counterpart, McConnell’ sstate claims
of false arrest and false imprisonment must fail. Accordingly, Defendants’ request for summary
judgment on those claimsis GRANTED.

Similarly, the Court concludesthat Defendantsare entitled to summary judgment onthe state
law excessive force claim. In Indiana, “[€]xcessive force claims are governed by a Fourth
Amendment obj ective reasonableness standard . . . [and] must be evaluated from the perspective of

the ‘ reasonabl e of ficer on the scene, rather than with the 20/20 vision of hindsight.”” O’Bannon v.
City of Anderson, 733 N.E.2d 1, 3 (Ind. Ct. App. 2000) (quoting Graham, 490 U.S. at 388, 396-97).
Moreover, Indiana Code § 35-41-3-3 authorizes officers to use reasonable force to effect lawful
arrests. See N.J. ex rel. Jackson v. Metro. Sch. Dist. of Wash. Twp., 879 N.E.2d 1192, 1197 (Ind.
Ct. App. 2008).

Asthe Court has already concluded when it addressed McConnell’ s § 1983 excessiveforce
claim, the evidence overwhelmingly demonstrates that the officers actions were reasonable. The
amount of force used by the officers was consistent with what was necessary to stop theimmediate
threat of harm to City employeesand to detain McConnell. The Court findsthat no reasonablejury

could conclude otherwise. Therefore, Defendants’ request for summary judgment on the state law

claim of excessive forceis GRANTED.

V. CONCLUSION

For the foregoing reasons, Defendants' Motion for Summary Judgment (Docket No. 31) is
GRANTED inpart and DENIED in part. Theonly claim that survives summary judgment isthe
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one Plaintiff brings pursuant to 8 1983 against the Mayor and the police officersin their individual
capacities for unlawful search and seizure at 2110 South Lafountain Street. All other claims are
hereby DI SMISSED with prejudice.

IT 1S SO ORDERED this 30" day of July, 2008.

LARRY J. McKINNEY, JUDGE
United States District Court
Southern District of Indiana
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