UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

Inre BRIDGESTONE/FIRESTONE, INC.,
TIRES PRODUCTSLIABILITY LITIGATION Master File No. IP 00-9373-C-B/S

MDL No. 1373

(centraized before Hon. Sarah Evans Barker,

Judge)

THISORDER RELATES TO:

BARBARA JO NORTH, Individudly, and as

Guardian of Nicole Marie North, NICOLE

MARIE NORTH, and STEVEN REED NORTH,
Plaintiffs,

Individual Case No. IP 01-5252-C-B/S

V.
BRIDGESTONE/FIRESTONE, INC., an Ohio
Corporation, et a.,

Defendants.
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ENTRY GRANTING IN PART AND DENYING IN PART FORD’'S MOTION FOR
SUMMARY JUDGMENT AND GRANTING FORD’S MOTION TO DISMISS

This entry addresses a summary judgment motior/moation to dismiss filed by Defendant Ford
Motor Company (“Ford”) in aproduct liability/persond injury case pending in this Multidistrict
Litigation (*“MDL"). In support of its motions, Ford contends that the applicable satute of limitations
expired before Plantiffs filed this action and that Plaintiffs have failed to plead their action for punitive
damages with sufficient particularity to satisfy the requirements of Federa Rule of Civil Procedure 9(b).

For the reasons explained in detail below, we GRANT IN PART and DENY IN PART Defendants

Ford’s Mation for Summary Judgment, and we GRANT Ford' s Motion to Dismiss Plantiffs clam for



punitive damages without prgudice. Plaintiff has 30 days in which to amend this clam to comply with

Rule 9(b).*

Factua Backaround

At around 3:20 p.m. on April 12, 1993, Barbara North, dong with her minor children Nicole
and Steven North, was traveling eastbound on [-80 in her 1992 Ford Explorer, approximately 40 miles
east of Wendover, Utah. Def’s Statement of Materia Facts 111, 2. On this date, Nicole and Steven

North were ages 12 and 15 respectively. 1d. 5.

While driving, Barbara North experienced some control difficulty with her vehicle and, as she
attempted to correct for this difficulty, the car flipped a least twice, ultimately coming to rest upright
facing west roughly 40 feet from the lane in which it formerly traveled. Complaint § 11; Def’s
Statement of Materia Facts 3. Nicole and Steven were gjected from the vehicle and serioudy
injured, and Barbarawas dso injured. Def.’s Statement of Materia Facts 4. In order to obtain court
gpprova of the insurance settlement from the accident, Barbara was appointed guardian and/or
conservator for Steven and Nicole on April 25, 1994. Id. 1/ 6; PI’s Response to Def’ s Statement of
Materid Facts 6. Nicole suffered a severe brain injury as aresult of the accident and remains

permanently disabled and unable to manage her own affairs. Def.’s Statement of Materid Facts 7.

Paintiffsfiled this action against Ford and Bridgestone/Firestone Inc. (“Firestone’), among

1 1n addition, we DENY _AS MOOT Ford s Mation to Strike, and we DENY AS MOOT
Paintiffs Cross-Motion for Stay.




others, on December 13, 2000, nearly eight years after the accident occurred. Id. 8. Paintiffs date
clamsfor grict ligbility and negligence, seeking both compensatory and punitive damages. 1d. Paintiffs
base their claims against Ford on dlegations that the 1992 Ford Explorer driven by Barbara North at
the time of the accident was defective and unreasonably dangerous. 1d. 9. Barbara North was
deposed in this matter on February 15, 2002. During her deposition, Barbara testified that at the time
of the accident she was generdly familiar with the possibility of vehicle rollover, particularly with regard
to certain Jeep vehicles. Barbara North Depo. at 120-21. She dso testified that a the time of the
accident, she consdered whether atire failure or some other unspecified mechanica problem

contributed to the accident. 1d. at 155-56.

Standard of Review

Federd Rule of Civil Procedure 56(c) provides that summary judgment is appropriate “if the
pleadings, depositions, answersto interrogatories, and admissons on file, together with the affidavits, if
any, show that thereis no genuine issue asto any materid fact and that the moving party isentitled to a
judgment asamatter of law.” A genuineissue of materid fact exidsif there is sufficient evidence for a
reasonable jury to return averdict in favor of the non-moving party on the particular issue. Andersonv.

Liberty Laobby, Inc., 477 U.S. 242, 248 (1986); Bdlaver v. Quanex Corp., 200 F.3d 485, 492 (7th

Cir. 2000) (citation omitted). The court must “construe dl factsin the light most favorable to the
non-moving party and draw al reasonable and judtifidble inferencesin favor of that party. Liberty

Lobby, Inc., 477 U.S. a 255; Dd Raso v. U.S,, 244 F.3d 567, 570 (7th Cir. 2001). However, the

nonmovant “may not Imply rest on his pleadings, but must demongtrate by specific evidence thet there



isagenuineissue of trigblefact.” Calip v. Clare, 26 F.3d 712, 714 (7th Cir. 1994) (citation omitted).

Legd Issues

Ford contends that the statute of limitations gpplicable to Plaintiffs clams expired well before
the filing date of thisaction. Plantiffs product liability and negligence clams do not fdl subject to
identica accrud rules or statutes of limitation. Therefore, we must consider each of the clams and the

goplicable rules separately to determine whether the clams are time-barred.

1. Products liability

Ford moves for summary judgment on the ground that Plaintiffs claims were not timely filed.2
The determination whether Plaintiffs action against Ford is time-barred necessarily begins with
determining when the action accrued. Asacourt Stting in diversity, we must ook to sate law in
deciding dl matters of substance, including the operation of the rdlevant statute of limitations. Horbach

v. Kaczmarek, 288 F.3d 969, 976 (7" Cir. 2002), diting Erie R.R. Co. v. Tompkins, 304 U.S. 64

(1938); Doev. Roe No. 1, 52 F.3d 151, 154 (7th Cir. 1995). The parties do not dispute that Utah

2 Plaintiffs contend that Ford’s Motion should actually be construed in its entirety as amotion to
dismiss, not a motion for summary judgment. While statute of limitations arguments may in some cases
lend themselves to resolution at the Maotion to Dismiss sage, here we face fact-sengtive questions
regarding when Plaintiffs should have discovered their causes of action and whether Plaintiffs exercised
due diligence in discovering same. Therefore, because the discovery period has now eapsed, the
parties have provided the Court with evidentiary support for the arguments, and neither has moved to
extend the discovery period to supplement the evidence in support of or opposition to this Motion, we
congder thisto be amotion for summary judgment, as Defendants origindly presented it.



law governsthis action, and so we look to Utah's guiding principles reating to the accrud and
limitations on causes of action. Recently, in Spearsv. Warr, 44 P.3d 742 (Utah 2002), the Utah

Supreme Court explained the rules governing the accrua of a cause of action under that Sate' s law:

“Generdly, acause of action accrues ‘ upon the happening of the last event necessary to
complete the cause of action.”” Berendav. Langford, 914 P.2d 45, 50 (Utah 1996), quoting
Myersv. McDonald, 635 P.2d 84, 86 (Utah 1981). Thus, “satutes of limitations begin running
upon the happening of the last event necessary to complete the cause of action.” Burkholz v.
Joyce, 972 P.2d 1235, 1236 (Utah 1998). In certain instances, however, the discovery rule
tolls the limitations period until facts forming the basis for the cause of action are discovered.

Id. at 50-51. The discovery rule gpplies: (1) in Stuations where the discovery rule is mandated
by statute; (2) in Stuations where a plaintiff does not become aware of the cause of action
because of the defendant’ s conceal ment or mideading conduct; and (3) in Stuations where the
case presents exceptiond circumstances and the gpplication of the generd rule would be
irrational or unjust, regardless of any showing that the defendant has prevented the discovery of
the cause of action. Warren v. Provo City Corp., 838 P.2d 1125, 1129 (Utah 1992) (footnote
citations omitted). “Under the discovery rule, ‘the limitations period does not begin to run until
the discovery of facts forming the basis for the cause of action.”” Berenda, 914 P.2d at 51,
guating O’ Ned v. Div. of Family Servs, 821 P.2d 1139, 1143 (Utah 1991).

Id. at 753.

Utah's Products Liability Act directsthat al product liability actions “shdl be brought within
two years from the time the individua who would be the claimant in such action discovered, or in the
(emphasis added). By itsterms, the Act invokes the discovery rule, requiring that Plaintiffs filed their
products liability claim within two years from the time they knew or should have known the fact of their
injury and its cause. Utah courts have interpreted the phrase “and its cause” to mean both the identity

of the allegedly defective product’ s manufacturer and the causal relationship between the product and



the harm. Aragon v. Clover Club Foods Co., 857 P.2d 250 (Utah Ct. App. 1993), cited in Bank One

Utah, N.A. v. West Jordan City, 54 P.3d 135, 137 (Utah Ct. App. 2002).

Here, the parties dispute the precise moment Plaintiffs should reasonably have discovered the
dleged cause of their dleged injuries and, more specificaly, whether such “cause’” included the mere
fact of the rollover or dso the aleged design defect in the Ford Explorer that caused the rollover.
While not deciding this precise issue, a Utah gppellate court elaborated on the “cause’” component of

the discovery rulein Aragon v. Clover Club Foods Company, 857 P.2d 250. There, the plaintiff. Mr.

Aragon, was injured while operating a dough mixing machine in the course of his employment by Clover
Club Foods (“Clover Club”). Mr. Aragon sent Clover Club aNotice of Intent to Commence Product
Liability Action, which requested the name of the mixer's manufacturer. 1d. at 251. Clover Club did
not provide such information. Id. Mr. Aragon filed suit againgt Clover Club in federd court, but the
suit was dismissed for lack of diversity prior to Clover Club filing aresponse. 1d. Mr. Aragon refiled in
dtate court and again served discovery requests upon Clover Club, which findly provided the
manufacturer’ s name — Casa Herrera— in response to Aragon’ s third request for information. 1d.
Casa Herrerawas joined as a defendant in the action and, upon its failure to respond after being served
with the complaint, a default judgment was entered against Casa Herrera. 1d. The default judgment
was later set asde and summary judgment was granted in favor of Casa Herrera on the ground that Mr.
Aragon’sclams againg it were time-barred. 1d. Inreviewing thetria court’s grant of summary
judgment, the Utah appellate court, deciding what was then a question of first impression for Utah

courts, concluded that the statutory language “and its cause” included the identity of the alegedly faulty



product’ s manufacturer. Id. at 253. The court based its interpretation of the phrase on rules adopted
by severd other dates, namely Arizona, West Virginia, and Washington. While the cases cited by the
Utah court in Aragon appear consstent on the issue of whether a clam accrues before the plaintiff
identifies the manufacturer, they are not consstent as to whether accrua requires knowledge of a
defendant’ s dleged negligent conduct. Arizond s rule, for example, mandates that a* cause of action
does not accrue until the plaintiff knows or should have known of both the what and who eements of
causation,” in other words, that he or she has been injured “by a particular defendant’ s negligent

conduct.” Lawhonv. L.B.J. Inditutional Supply, Inc., 765 P.2d 1003, 1007 (Ariz. Ct. App. 1988).

By contrast, West Virginia declined to adopt arule that would delay clam accrud until a plaintiff
learned that “the product was defective as aresult of the conduct of its manufacturer.” Hickman v.

Grover, 358 S.E.2d 810, 814 (W. Va. 1987).

Despite the gpparent conflict in the cited Arizonaand West Virginiarules, the Aragon court
relied heavily on the gpproach embraced by Washington's product liability statute, which the Aragon
court recognized was “identica in al materia respects’ to the Utah datute. The Washington Statute
defines“ cause” as“causein fact,” or “the design defect that caused the harm” Aragon, 857 P.2d at
253, and includes the requirement that a plaintiff know “of a possible legd responghility of this

defendant” before the claim accrues. 1d., dting Orear v. International Paint Co., 796 P.2d 759 (1990),

cert denied, 812 P.2d 103 (Wash. 1991).

Admittedly, the Utah Supreme Court has not yet decided whether “cause’ as mentioned in

Utah Code § 78-15-3 means only “identity of the manufacturer,” “causein fact,” or “possble legd



respongbility.” However, asafederd court Stting in diversity, we are charged with gpplying Utah's

law asinterpreted by the highest court of the sate, Fidelity and Guar. Ins. Underwriters, Inc. v. Everett

|. Brown Co, L.P., 25 F.3d 484, 486 (7th Cir.1994), and, “[w]hen a tate’ s highest court has not ruled

on anissue, afederd court Stting in diversty must attempt to predict what ruling the state court would
make.” C.I.R.v. Bosch's Egtate, 387 U.S. 456, 465 (1967). To thisend, we find it difficult to imagine
that the Utah Court of Appeaswould so closdy link Utah's statutory language to that of Washington,
and adopt in the Aragon decison the same rule as Washington with regard to the identity of the
manufacturer, only later to adopt a meaning of “and its cause’ that directly contradicts Washington's
principles of clam accrud. We bdieve Washington's gpproach most closaly tracks the rule Utah
courts would adopt, and we therefore gpply Washington'srule in this case. Ford smply has not
demondtrated the absence of materia factua issues as to when Plaintiffs actudly became or should have

become aware of conduct giving rise to Ford's possible lega responsihility.

Asto Defendants argument that Plaintiffs did not exercise due diligence in ascertaining their
clams, such adetermination is a highly fact-sengitive inquiry, requiring the court to consider whether
plaintiff exhibited “that diligence which is gopropriate to accomplish the end sought and which is

reasonably calculated to do s0.” Aragon, 857 P.2d at 253, quoating Weber v. Snyderville West, 800

P.2d 316, 318-19 (Utah Ct. App. 1990), quoting Parker v. Ross, 217 P.2d 373, 379 (Utah 1950).

“All that isrequired [to trigger the statute of limitationg] is ... sufficient information to apprise [the
plaintiffs of the underlying cause of action] so asto put them on notice to make further inquiry if they

harbor doubts or questions’ about the defendant’s conduct. United Park City Mines Co. v. Greater




Park City Co., 870 P.2d 880, 889 (Utah 1993). Generdly, the question of when a plaintiff knew, or
with reasonable diligence should have known, of a cause of action isaquestion of fact for the jury, and

precludes agrant of summary judgment. See Maughan v. SW Searvicing, Inc., 758 F.2d 1381, 1387

(10th Cir. 1985); see dso Andreini v. Hultgren, 860 P.2d 916, 919 (Utah 1993).

Because Plaintiffs have raised genuine factua issues as to the date on which their cause of
action accrued, and because Ford has failed to establish as a matter of law that the two-year statute of
limitations on Plaintiffs products ligbility clam expired prior to the filing of the Complaint, Ford's

Motion for Summary Judgment is DENIED asto Plaintiffs product liability daim.®

2. Negligence action

Unlike products liability actions, under Utah law, negligence actions accrue upon the happening

of the last event necessary to giveriseto liability. Spears, 44 P.3d at 753, dting Berenda v. Langford,

914 P.2d 45, 50 (Utah 1996). Inthis case, the last event giving riseto ligbility wasthe April 12, 1993
automobile accident in which Plaintiffs were injured. Negligence actions fal subject to a four-year
datute of limitations. Utah Code Ann. 78-12-25. Therefore, Plaintiffs window of opportunity to file

this negligence clam arising from the accident would have closed on April 12, 1997, more than three

3 In opposition to summary judgment, Plaintiffs cite this Court’ s decisons in two factualy similar
cases dso arigng in the context of thisMDL. See Yund v. Bridestone/Firestone, et d., P 01-5459-C-
B/S; Oinesv. Idand Ford, et d., IP 01-5391-C-B/S. While these cases relate generdly to the matters
a issuein this case, factud and procedura distinctions render them unhepful in deciding the issues
presented here.




years before Plantiffs filed their Complaint in this case.

Paintiffs contend that the discovery rule tolled the limitations period for this cause of action, as
well asfor the products ligbility action discussed earlier. The discovery rule gpplies to negligence

actionsonly in limited circumstances. Misener v. Generd Motors, 924 F. Supp. 130, 131-32 (D. Utah

1996), dting Danse v. Anderson Lumber Co., 878 P.2d 1155, 1159 (Utah Ct. App. 1994). In order

to avall themsdves of the discovery rule with respect to the negligence claim, however, Plaintiffs must
offer evidence tending to show that Ford fraudulently conceded facts leading to the discovery of their
clams or mided Plaintiffs regarding their claims, or that specia circumstances mandate an extension of
the limitations period. Spears, 44 P.3d 742. To make out the prima facie case for fraudulent
concedment, Plaintiffs must show “(1) the use of fraudulent means by [Defendant]; (2) successful
concedment from the injured party; and (3) that the party claiming fraudulent concedlment did not

know or by the exercise of due diligence could not have known that he might have a cause of action.”

Sindair Gil Corp. v. Atlantic Richfield Co., 720 F. Supp. 894, 906-07 (D. Utah. 1989), dting King &

King Enterprises v. Champlin Petroleum Co., 657 F.2d 1147, 1154 (10th Cir. 1981).

Paintiffs contend that Ford knew of the aleged defects in the Ford Explorer and acted, in
concert and independently, to conced thisinformation from consumers, specificdly Plaintiffs. In
support of this contention, Plaintiffs offer the following testimony of David Renfroe, a case specific
lidbility expert:

Ford knew that there were problems with the vehicle with regard to the rollover propensity

from their own testing and ADAMS modeling. During the early stages of the design and

10



andysis of the vehicle it was evident that the UN46, which was to become the Explorer, would
not pass Ford' sinterna standard. ...

... Ford had actua knowledge that the product was defective from the results of their own
testing and from reports from the fidld of numerous injuries and deaths. Ford knew from their
experience with the Ford Bronco |1 that numerous injuries and desths would result from their
design. ...

After reviewing documents and based on engineering principles concerning vehicle dynamics
which are commonly understood, it is evident that Ford has been aware of the rollover
ingtability of the vehicle since 1990 before the vehicle was ever produced.

Pl.’s Statement of Materia Facts ] 10.

We do not find in Renfro€’ s proffered testimony, nor anywhere esein Plaintiffs Statement of
Materid Facts, any evidence that Ford affirmatively acted to midead or concealed information from
Paintiffs. Despite Renfroe’ s assertion that “Ford has been aware of the rollover ingahility of the
vehicle snce 1990 before the vehicle was ever produced,” histestimony does not evidence any
persona knowledge that Ford made efforts or took affirmative steps to midead Plaintiffs or conceal

from them their possible cause of action.

Similarly, we do not find “specid circumstances’ in this case that would mandate the gpplication
of the discovery rule. Utah case law makes clear that “[b]efore a period of limitations may be tolled
under the [exceptiona circumstances] version[ | of the discovery rule, an initid showing must be made

that the plaintiff did not know and could not reasonably have discovered the facts underlying the cause

of action in time to commence an action within that period.” Burkholz v. Joyce, 972 P.2d 1235, 1236

(Utah 1998), quoting Walker Drug, 902 P.2d at 1231 (emphasis added). Plaintiffs allege that Ford

failed to disclose certain information related to the allegedly defective Ford Explorer, but Plaintiffs have

11



not produced evidence tending to show that Plaintiffs could not reasonably have discovered sufficient
facts to apprise them of the cause of action, whether those facts were obtained from Ford, Firestone, or

public records or outside opinions related to the April 12, 1993 accident.

Because Steven North was fifteen years old at the time of the accident, Utah law provides that
the gpplicable Satute of limitations on Steven North's negligence claim was tolled until he reached the
age of mgjority on December 1, 1995. Def.’s Statement of Material Facts 5. The four-year
limitations period would have expired on December 1, 1999. Plaintiff has not offered any judtification
for the subsequent one-year dday infiling thisaction. Therefore, because we find that the discovery
rule does not toll the limitations period goplicable to Plaintiffs negligence claims, Ford's Motion for
Summary Judgment is GRANTED asto Barbara North's and Steven North's negligence claims.
However, we must consider whether Nicole North's age at the time of the accident and subsequent

disability tolled the limitations period asto her dam.

3. Age/disability

Faintiffs contend that Nicole North's age and legd disability tolled the statute of limitations

applicable to her negligence action. Utah Code § 78-12-36 provides:

If aperson entitled to bring an action, other than for the recovery of real property, isat thetime
the cause of action accrued, either under the age of mgority or mentaly incompetent and
without alegd guardian, the time of the disability is not a part of the time limited for the
commencement of the action.

The accident in this case occurred on April 12, 1993. Consequently, the four-year Satute of

12



limitations governing negligence actions would have expired on April 12, 1997. Nicole reached the age
of mgority on December 13, 1998. By the plain terms of the Utah statute, therefore, the four-year

limitations period for Nicol€e' s negligence clam would actualy have expired on December 13, 2002.

Ford disputes this gpplication of the statute, arguing that because Nicol€' s ability to bring the
negligence action did not change upon her reaching the age of mgority (in light of Nicol€' s disabilities
and the fact that Barbara North had been gppointed her legal guardian as early as 1994), the limitations
period should instead be calculated from the time Barbara North was appointed Nicol€ s guardian.
Under Utah law, the gppointment of an adminigtrator or guardian may commence the running of the
datute of limitations for aminor’'s cause of action under certain narrow circumstances. Forrer v. Reed,
560 P.2d 1113, 1115 (Utah 1977). Utah courts have stated repeatedly that “absent an express,
unequivocd, and exacting legidative mandate,” the limitations period must be tolled during minority.

Sulzen v. Williams, 977 P.2d 497, 503-04 (Utah Ct. App. 1999), dting Cole v. Jordan Sch. Digt., 899

P.2d 776, 778 (Utah 1995); Blum v. Stone, 752 P.2d 898, 900 (Utah 1988). Despite offering policy
argumentsin support of its position that the limitations period should have run during Nicole North's
minority, Ford has not identified and we have not found any evidence to suggest that Barbara North's
gppointment as Nicol€e' s guardian was meant to facilitate the investigation and prosecution of claims
againg aleged tortfeasors ligble for Nicole sinjuries. Nor have we found any statement by the Utah
legidature reflecting the intent to abbreviate the tolling period otherwise applicable to minors upon the
gppointment of alegd guardian. Asafedera court Stting in diversty, we arein no position to adjust or

supplement Utah law in pursuit of public policy initiaives in the manner Ford advocates. Accordingly,

13



we find that the filing period for Nicol€ s negligence action commenced when Nicole reached the age of
maority — December 13, 1998 — and would not expire until December 13, 2002. Therefore, Nicole's

clam filed December 13, 2000, is not barred by the statute of limitations, and Ford’s Motion for

Summary Judgment is DENIED asto Nicole North's negligence clam.

4. Motion to dismiss for failureto plead fraud with particularity*

Defendant next moves for summary judgment on Plaintiffs claim for punitive damages on the
bass that such clam is based on an dlegation of fraud, which Plaintiffs failed to plead with particularity
asrequired by Federd Rule of Civil Procedure 9(b). Procedurdly, such an action is actudly amotion
to dismiss, not a motion for summary judgment, because we are asked to evauate only whether the
Complaint contains sufficient detall to satisfy federa pleading requirements. It iswell settled that the
Federd Rules employ a notice-based pleading system rather than a fact-based pleading system.

Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 U.S. 163, 168

(1993); Cook v. Winfrey, 141 F.3d 322, 327 (7th Cir. 1998). However, when the complaint contains

an dlegation of fraud, more stringent requirements areimposed. Fed. R. Civ. P. 9(b). A plaintiff must

plead dl averments of fraud with particularity. Vicom, Inc. v. Harbridge Merchant Servs., Inc., 20

F.3d 771, 777 (7th Cir. 1994). Providing the defendant with “fair notice is * perhaps the most basic

congderation’ underlying Rule 9(b).” Vicom, Inc., 20 F.3d at 777-78.

4 Although Ford dternatively refersto this as amotion to dismiss and amotion for summary
judgment, we note that it seeksto dismiss Plaintiffs claims for punitive damages, based on the content
of the pleadings without reference to outside facts, and so we decide it as a motion to dismiss,
conggtent with the form in which Ford first presented it.

14



In the Seventh Circuit, aplaintiff may satisy Rule 9(b) by providing a“generd outling’ of the
circumstances congtituting the dleged fraud, sufficient to “reasonably notify the defendant| | of [itg]

purported role’ in the fraud. Midwest Grinding Co., Inc. v. Spitz, 976 F.2d 1016, 1020 (7th Cir.

1992). Generdly, this outline must include “the identity of the person making the misrepresentation, the
time, place, and content of the misrepresentation, and the method by which the misrepresentation was

communicated.” Bankers Trust Co. v. Old Republic Ins. Co., 959 F.2d 677, 683 (7th Cir. 1992)

(citations omitted); see dlso Genera Electric Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074,

1078 (7th Cir. 1997). “By requiring the plaintiff to alege the who, what, where, and when of the
aleged fraud, the rule requires the plaintiff to conduct a precomplaint investigation in sufficient depth to
assure that the charge of fraud is responsible and supported, rather than defamatory and extortionate.”
Ackerman v. Northwestern Mutud Life Ins. Co., 172 F.3d 467, 469 (7" Cir. 1999). These
requirements are tempered somewhat where a plaintiff aleging fraud does not have accessto al the
facts necessary to provide details, such as when those facts are within the exclusve knowledge of the

defendant. See Katz v. Household Int’l, Inc., 91 F.3d 1036, 1040 (7th Cir. 1996); Jepson, Inc. v.

Makita Corp., 34 F.3d 1321, 1328 (7th Cir. 1994); Bankers Trust Co. v. Old Republic Ins. Co., 959

F.2d 677, 684 (7th Cir. 1992). However, the requirements apply to alegedly fraudulent omissions as

wdll as fraudulent representations. DiLeo v. Erngt & Young, 901 F.2d 624, 627 (7™ Cir. 1990);

Ackerman, 172 F.3d at 469.

As phrased in the Complaint, Plaintiffs punitive damages clam does not satisfy the pleading

requirements of Rule 9(b). Plaintiffs request for punitive damages is based on both alegedly fraudulent

15



representations and omissions by Ford, and Ford' s participation in such conduct by Firestone, such
that Rule 9(b)'s heightened pleading standard applies® Although the Complaint provides agenerd
picture of Ford's alegedly wrongful conduct, it nowhere identifies specific communications by Ford that
ether congtituted misrepresentations or, by virtue of their content, would have suggested a duty to
disclose the dlegedly omitted information. The Complaint provides no information asto the timing of
such representations, the frequency, the medium by which they were transmitted, or any of the agents
involved. While the heightened pleading standards of Rule 9(b) may be rdlaxed where a plaintiff does
not have equa accessto al the sdient facts, such is not the case here. Consequently, pursuant to Rule
9(b), Hantiffs punitive damages cdlam is DISMISSED without prgudice. Within 30 days of this Entry,
Pantiffs may amend their Complaint to provide the detall required under Rule 9(b) to support ther

clam for punitive damages.

Concluson

Ford moved for summary judgment on Flaintiffs products liability and negligence cdlams based

on the expiration of the applicable statutes of limitations. For the reasons set out in detail above, we

®> Asto Plaintiffs contention that the request for punitive damagesiis based not on dleged fraud
but more generaly on Ford’' swrongful conduct, we find that Plaintiffs have not provided materid facts
to support such arequest. Utah courts have held that “punitive damages are appropriate only for
conduct which iswillful and maicious or that manifests a knowing and reckless indifference and
disregard toward the rights of others.” Lake Philgas Servicev. Vdley Bank & Trugt Co., 845 P.2d
951, 959 (Utah Ct. App. 1993), citing Johnson v. Rogers, 763 P.2d 771, 774 (Utah 1988). The only
“willful and mdicious’ conduct Plantiffs have identified is Ford' s dleged misrepresentations or
omissions of facts related to the safety or rollover tendency of Ford Explorers. Such conduct is, &t its
heart, fraudulent, and therefore requires gpplication of the heightened pleading standard of Rule 9(b).

16



find that 1) genuine issues of materid fact remain asto whether Flaintiffs exercised due diligencein
discovering ther products liability dams within the gpplicable limitations period; 2) Barbaraand Steven
North's negligence clams are barred by the Satute of limitations; 3) Nicole North’'s negligence clam
agang Ford is not barred by the atute of limitations, and 4) Plaintiffs have faled to provide sufficient
detall required by Rule 9(b) to support their clam for punitive damages. Accordingly, we GRANT IN

PART and DENY IN PART Ford' s Motion for Summary Judgment, and we GRANT Ford’sMotion

to Dismiss (without prgudice). Paintiffs have 30 days from the date of this Entry in which to amend

thelir dam for punitive damages with sufficient detall to satisfy Rule 9(b).

It isso ORDERED this day of November, 2002.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana

Copy to:

1 James R Black

James R Black & Associates
230 S500 E Suite 450

Sat Lake City, UT 84102

7 Tim Ddton Dunn

Dunn & Dunn

230 S500 E Suite 460
Sat Lake City, UT 84102
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John H Beisner

OMédveny & MyersLLP
555 13th St NW Suite 500 W
Washington, DC 20004

Bryon J Benevento

Sndl & Wilmer LLP

15 W S Temple Suite 1200
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Sat Lake City, UT 84101

Mark Herrmann

Jones Day Reavis & Pogue
North Point

901 Lakesde Avenue
Cleveland, OH 44114

Mark Merkle

Krieg Devault LLP

One Indiana Square Suite 2800
Indianapolis, IN 46204

Randdl Riggs

Locke Reynolds LLP

201 N Illinois & Suite 1000
PO Box 44961

Indianapolis, IN 46244-0961

Colin P Smith

Holland & Knight LLP

55 West Monroe Street Suite 800
Chicago, IL 60603

Jeffery Scott Williams

Bendinger Crockett Peterson & Casey
170 S Main Suite 400

Salt Lake City, UT 84101-1664
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