UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

In re BRIDGESTONE/FIRESTONE, INC.
TIRES PRODUCTSLIABILITY LITIGATION

|P 00-9373-C-B/S
THISDOCUMENT RELATESTO ALL THE MDL No. 1373

ACTIONS

N N N N N N N N
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Hon. Sarah Evans Barker)

ORDER GRANTING MOTION FOR CLASSCERTIFICATION
AND RULING ON RELATED MATTERS

INTRODUCTION

The Judicid Panel on Multididrict Litigation (“MDL”) transferred this action to
this court, pursuant to 28 U.S.C. § 1407, on October 26, 2000. On January 2, 2001,
Maintiffsin anumber of trandferred casesfiled their Master Complaint in this district
againgt Ford Motor Company (“Ford”), Bridgestone/Firestone, Inc. (“Firestone’), and
Bridgestone Corporation (“Bridgestone’). One month later, Plaintiffs filed aMotion
for Class Certification. For the reasons explained below, on November 28, 2001, we

GRANTED in part and DENIED in part the Motion for Class Certification. Defendants

filed Motions to Reconsider the November 28, 2001 Order. We now set forth fully our

reasons for the class certification order, and in doing so, hereby DENY Defendants



Motions to Reconsider that ruling.* Also as explained below, Ford's Motion for
Reconsderation of the Court's “Order Granting in Part and Denying in Part the Motion

to Dismiss the Master Complaint” (“July 27, 2001 Order”) isDENIED. For smilar

reasons, Firestone' s Mation for 28 U.S.C. § 1292 Certification of the July 27, 2001
Order isDENIED. Thisentry dso explains our decison to GRANT Plantiffs Mation
for Reconsideration of Ruling on the Scope of the TCPA2M CPA?3 in duly 27 Order
Granting in Part and Denying in Part the Mation to Dismiss the Master Complaint.
Further, it is ordered that Plaintiffs submit for gpprova by January 16, 2002, the
proposed notice to class members and tender therewith their proposed method and

schedule for disseminating said notice.

PRELIMINARY MATTERS

A. Choice of Law Determination in the July 27, 2001 Order

In connection with the July 27, 2001 Order on Defendants Motion to Dismiss,

In re Bridgestone/Firestone, Inc. Tires Products Liability Litig., 155 F. Supp.2d 1069

(S.D. Ind. 2001), the Court determined that, under Indiana choice of law rules, Michigan

law gpplies to the Class Plaintiffs clams againgt Ford and Tennessee law gppliesto the

The classes are defined as st forth in the November 28, 2001 Order Certifying Classes.
Tennessee Consumer Protection Act. Tenn. Code Ann. § 47-18-102 et seq.
3Michigan Consumer Protection Act. Mich. Comp. Laws § 445.901 et seq.
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Class Fantiffs clams againg Firestone. Ford has asked usto reconsider that ruling or,
in the dternative, to certify the choice of law question to the Indiana Supreme Court.
Frestone has filed a motion requesting that we certify the ruling for an interlocutory

apped to the Seventh Circuit pursuant to 28 U.S.C. § 1292(b).

Firestone’'s Moation for 28 U.S.C. § 1292 Certification iseasily resolved. Itis
clear that Firestone seeks review of the choice of law determination, not because of its
impact on the Court’ s subgtantive rulings that certain clams dleged in the Master
Complaint should not be dismissed,* but instead because of itsimpact on the propriety
of class certification. The choice of law determination set forth in the July 27, 2001
Order is, in fact, an important eement of the class certification andysis and is hereby
incorporated by reference into our ruling on class certification. Accordingly, should the
Seventh Circuit be indlined to review the choice of law determingtion, it will have the
opportunity to do so as part of an apped of the class certification ruling, which
Defendants may seek pursuant to Federal Rule of Civil Procedure 23(f). Therefore, we

deny Firestone' s request for certification of the July 27, 2001 Order for interlocutory

3ppedl.

“Firestone gives no more than lip service to the notion that the Court would have dismissed
additiond dams of some of the named Paintiffs had it goplied the law of each Plaintiff’ s home Sate,
rather than Tennessee law, to those claims, failing even to attempt to analyze how and to what extent
that would be s0. See Firestone's Memorandum of Support of Motion for 28 U.S.C. § 1292
Certification a 3.



Ford' s Motion for Reconsideration of the Court’s July 27, 2001 Order also is
quickly addressed, inasmuch as it does little more than rehash arguments we consdered
and addressed the firgt time around. A motion to reconsider under Rule 59 “isnot a

vehicle for rearguing previoudy regjected motions,” Oto v. Metropolitan Life Ins. Co.,

224 F.3d 601, 606 (7" Cir. 2000), cert. denied, 531 U.S. 1152 (2001), and Ford's
motion essentialy doesjust that.> The only new argument made in Ford's motion to
recondder isits complaint that the Court’ s ruling “ effectively declares erroneous dll
pardld rulings by Indiana s gppellate courts” See Ford’'s Motion to Reconsider at 6-8.
However, as Ford acknowledges, not one of the “pardld rulings’ (in Indiana breach of
warranty cases) it cites for the proposition that choice of law for contract-based claims
isdictated by the place of purchase of an dlegedly defective product contains any

explicit choice of law andyss. Rather, Ford attempts to fashion binding precedent out

®In their challenge to the Court’ s choice of law determination in the July 27, 2001 Order,
Defendants focus primarily on choice of law for purposes of the Class Plaintiffs contract-based clams
(warranty and unjust enrichment), which holdings the Court incorporates in thisentry. Defendants,
however, dso have chalenged the Court’s choice of law ruling with respect to the Class Plaintiffs tort
clams, acknowledging that those claims (based on consumer protection statutes) were the subject of a
motion to recongder filed by Paintiffs and, thus, remain at issuein thiscase. Because the Court is
granting Plaintiffs motion to reconsider portions of its July 27, 2001 Order relating to clams under the
Michigan and Tennessee consumer protection acts, we address briefly here Defendants arguments that
the choice of law determination for tort clamswas incorrect. Aswith their contract choice of law
arguments, Defendants have done nothing more than re-hash (though perhaps more vehemently) the
arguments they have aready advanced. Moreover, Defendants motions do not even acknowledge, let
aone digtinguish, the Indiana decisons upon which this Court rdied in making its ruling, nor do they
address the important digtinction we drew in the July 27, 2001 Order between choice of law in this“no
injury” /“no manifestation of defect” case and cases involving persond injury to the plaintiff. See
Bridgestone/Firestone, 155 F. Supp.2d at 1081 n.9. In any event, we have examined thisissue a
length in connection with the July 27, 2001 Order and resffirm the conclusions reached there,
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of the fact that in the cases it cites “Indiana courts and the parties instinctively applied
the law of the place where the product was purchased and used.” Id. at 8. We do not
infer as much from the courts slencein these cases. That these courts did not make a
choice of law andlyds is not surprising, in light of the fact thet “[i]t iswel established in
Indianathat if the law of another state is not pleaded or no steps are taken to require the
court to take judicid notice of that law . . . the court will presume the law in that

jurisdiction is subgantidly the same asthelaw in Indiana” Harvest Ins. Agency. Inc. v.

Inter-Ocean Ins. Co., 492 N.E.2d 686, 691 (Ind. 1986). Therefore, the courts of Indiana

typicaly will gpply Indianalaw unlessthe parties raise a conflict of lawsissue. And,
given the generd uniformity of warranty law, it is aso not surprisng that the parties

rarely have any reason to urge the gpplication of another state’s laws.

Indeed, the weskness of Ford's contention that choice of law should be made with
reference to the place where the product was “purchased and used” is apparent, because a
product is not necessarily purchased and used in the same state. Ford concedesin a
footnote that Defendants argued in the context of their motion to dismiss that the law of
the state of each Plaintiff’ s resdence should gpply, but it now appearsto argue that the
law of the state in which each Plaintiff purchased the Tires® or Explorers should apply,

explaining tha “[s]ince consumers normaly buy tires and vehicles a or near their place

*Theterm “Tires,” as used in this entry, means those tires st forth in the Class definition
contained in the Court’s November 28, 2001 Order.
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of resdence, defendants intended the term ‘residence’ to be shorthand for an amagam
of these factors—the place of contracting to buy the tires and/or vehicle, the place of
contract negotiations, the site of performance, and the location of the contract’ s subject
matter.” Ford's Motion to Recondder a 10 n.11. Obvioudy, it would not be unusud
for consumers who, for example, live in communities bordering two or more states
regularly to purchase products outsde their state of residence. Ford does not explain
why the states of purchase, rather than the states of Plaintiffs residence, should apply.
And what about the sate in which the vehicle (and the Tires on it) was primarily used,
which could be a different Sate atogether (or, perhaps for some Plantiffs, numerous

states)?

Ford dso did not explain in its briefing on the motion to dismiss, and does not
explan now, why it believes that the state in which each Plaintiff purchased his or her
Explorer ismore intimately connected to the facts relevant to this case than Michigan,
the state in which countless relevant acts by Ford employees were undertaken over a
period of many years. The closest Defendants come to such an explanation is their
argument that Plaintiffs, as consumers, would not have expected Tennessee or Michigan
law to apply to their daims, and indeed that such a thought would likely have “shocked”
them. Supp. Memo in Opp. at 16. Fortunately even for the Defendants, courts generally
do not decide legd issues based upon the emotiond reactions of lay persons. The

Supreme Court in Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 822 (1985), does




indruct that the expectation of the partiesis an important congderation in determining
whether the application of aparticular Sate'slaw is so “arbitrary and unfair” thet it
exceeds condtitutiond limits. However, not surprisingly, Defendants cite no casein
which the application of the law of the defendant’ s home gtate, where sgnificant

conduct relevant to the plaintiff’s claim took place, was found to be uncongtitutional..”

The remainder of Ford’s arguments are addressed in the July 27, 2001 Order,

Bridgestone/Firestone, 155 F. Supp.2d at 1078-85, and we decline Ford’ s request to

reexamine those arguments now. We further deny Ford' s request that we certify the

choice of law question to the Indiana Supreme Court.

B. Choice of Law as Affected by the Evidentiary SubmissonsMadein the

Class Certification Context

When we made our choice of law determination in the context of our July 27,
2001 Order, wetook astrue dl of the Plaintiffs dlegations, including their factud
dlegations rlevant to the choice of law determination. Consigtent with the holding in

Szabo v. Bridgeport Machines, Inc., 249 F.3d 672 (7*" Cir. 2001), cert. denied, 122 S.

Ct. 348, we invited the parties to present any facts relevant to the choice of law analyss

"The gpplication of Kansas law was found uncongtitutiona in Shutts asto many of the plaintiffs
in anationwide class action suit because those plaintiffs clams had absolutely no connection to Kansas
whatsoever—neither the plaintiff nor the defendant resided in Kansas, and no conduct relevant to the
dispute took place in Kansas.



in the context of the class certification briefing and argument because, as Szabo makes

clear, atria court isrequired to resolve relevant factud disputesin ruling on amation
for class certification.® In response to the Court’ s invitation, Firestone submitted
evidence as part of its oppodtion to the Plaintiffs Motion for Class Certification which
it contends contradicts the factud dlegations made by the Raintiffs regarding the
choice of law issue® Specifically, Firestone has submitted evidence that demonstrates

the fallowing:

1. Firestone' s engineers perform their tire design work in Akron, Ohio, not
Tennessee. Supp. Memo. at 12 (citing Wyant Dep. at 283; Lampe Dep. at

610);

2. Firestone s nationd advertisng (which presumably is gpproved in
Tennessee, dthough Firestone does not say) is limited; the mgority of
advertiang is conducted “by Firestone sregiond offices, locd dffiliated
Firestone stores, and independent, unaffiliated tire dedlerships and mass

merchandisers’ in gates other than Tennesee. 1d. at 13.

8See Order Setting Hearing dated September 7, 2001; Transcript of November 16, 2001
Hearing on Paintiffs Motion for Class Certification (“ Transcript”) at 8.

°Other than a passing reference by Ford to the fact that not dl of its activities related to
advertisng took place in Michigan, Ford did not submit any evidence, either with its written submissons
or a the class certification hearing, to suggest that its actions relevant to the Plaintiffs claimstook place
somewhere other than Michigan.



3. Warranty adjustment data was collected “in the fild” by Firestone's
regiond offices around the nation. 1d. at 13-14 (citing Ball Dep. & 86;
Laubie Dep. at 66). Notably, however, Firestonefallsto citeto Mr. Bal’s
testimony that this warranty adjustment data was sent to, and andyzed by,
Firestone in Tennessee. Ball Dep. a 87. Firestone does not explain why
the places adjustment data was collected, rather than the centralized place

it was andyzed, is a Significant factor.1°

Firestone' s evidence does demondirate that not al of Firestone's conduct relevant to
Paintiffs clamstook placein Tennessee, and indeed that certain Sgnificant aspects of
its conduct—the actua design of the Tires by Firestone' s engineers-took place outsde
of Tennessee! Even so, Firestone has not demonstrated that the preponderance of its

relevant conduct took place somewhere other than Tennessee.

In making choice of law decisonsin contract cases, Indiana courts ““ will
congder dl acts of the parties touching the transaction in relation to the severd dates
involved and will apply asthe law governing the transaction the law of that State with

which the facts are in most intimate contact.”” Hubbard Mfa. Co., Inc. v. Greeson, 515

YFirestone also points to the fact that the Tires were manufactured at various Firestone plants
outside of Tennessee; however, because Plaintiffs do not assert that the Tires have a manufacturing
defect, the place of manufacture isirreevant to the choice of law andyss.

M\We note that Firestone does not argue that the law of Ohio, where the design of the Tires
took place, should gpply to the Plaintiffs daimsagang it.
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N.E.2d 1071, 1073 (Ind. 1987) (quoting W.H. Barber Co. v. Hughes, 63 N.E.2d 417,

423 (Ind. 1945)). Thisrule wasfirg articulated by the Indiana Supreme Court in
Hughes, in which the Court found persuasive the reasoning of the authors of a
commonly-used casebook of the time, Harper and Taintor, Cases on Conflict of Laws,

(2937):

Many courts purport to find the most significant contact point, with
respect to contractua transactions, at the place intended by both parties. It
seems, rather, that these courts examine dl the circumstances which could
be supposead to have influenced the actions of the parties, and find the
most intimate contact a that place which might be characterized asthe
center of gravity of the circumstances.

Thereis evident benefit in taking this accumulation of contact
points as paramount, since then many difficult questions with respect to
the identification of the place of contracting or the place of performance
will be avoided; and, furthermore, this result harmonizes with a sense of
appropriateness:. that isto say, it is appropriate that a transaction be
governed by the law of the state with which it is most closely in contact,
not because of the quasi-localization of a legal concept-place of
contracting, place of performance, intention of the parties--but because
of the closeness of factual contacts between that state and the
significant acts of the parties.

Hughes, 63 N.E.2d at 423 (emphasis added). In other words, the Indiana Supreme Court
regjected a mechanica “place of breach” rulein favor of amore flexible rule that looks
to the law of the state in which the “ significant acts of the parties’ took place. See

Greeson, 515 N.E.2d at 1073 (so characterizing the Hughes holding). Subsequent

Indiana cases have considered the following factors, set forth in the Restatement
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(Second) of Conflict of Laws, as among those rdevant to thisandysis: the place of
contracting; the place of negotiation of the contract; the place of performance; the
location of the subject matter of the contract; and the domicile, residence, nationdity,

place of incorporation and place of business of the parties. See, eq., Traveers

Indemnity Co. v. Summit Corp. of America, 715 N.E.2d 926, 931 (Ind. Ct. App. 1999);

Eby v. York-Divison, Borg-Warner, 455 N.E.2d 623, 626 (Ind. Ct. App. 1983) (both

dting Restatement (Second) of Conflict of Laws § 188 (1971)).

Both Defendants cite the Restatement factors and insst thet the law of the State
in which each Plaintiff purchased Defendants product(s) must apply to that Plaintiff’s
cdams. However, Defendants andysisis flawed in severa respects. Firdt, Defendants
argue that the relevant contract is the purchase of the Explorer or Tires, and therefore
the place of performance was the place of the purchase. Asto the breach of warranty
clams, thisissmply incorrect. The rlevant contract is the warranty, and because
Paintiffs presumably could have sought performance under the warranty in any date
upon discovering a defect, the place of performance was unknown at the time of the
purchase. The place of performanceis “assgned little weight when, as here, a thetime
of contracting the place of performanceis either uncertain or unknown.” Employersins.

of Wausau v. Recticel Foam Corp., 716 N.E.2d 1015, 1024 (Ind. Ct. App. 1999) (citing

Hartford Acc. & Indem. Co. v. Dana Corp., 690 N.E.2d 285, 291 (Ind. Ct. App.1997) and

Restatement (Second) of Conflict of Laws § 188 cmt. e (1971)). The Defendants also

11



argue that the place of negatiation is relevant, which ignores the practicd redlity that the
warranties at issue were not negotiated at al, but rather elither were standard written
warranties, the terms of which were determined entirely by the Defendants, or were, in
the case of the implied warranty of merchantability, Smply implied by law. Therefore,
the place of negotiation is not ardevant factor in this case. We dso accord little weight
to the location of the contract’s subject matter in this case, in that both the Explorer and

the Tires are, by their very nature, designed to be mobile. Further, “ standing aone, the

place of contracting is ardatively indgnificant contact.” Travelers Indem. Co., 715

N.E.2d at 932 (quoting Restatement (Second) of Conflicts of Laws 8§ 188 cmt. e

(1971)).

The remaining two Restatement factors are the plaintiff’ s domicile and the
defendant’ s domicile. Subgtantid (although, as Firestone has demondtrated, not all)
conduct relevant to Plaintiffs claimstook place at each Defendant’ s principa place of
business, while Defendants have pointed to no corresponding subgtantia relevant
conduct that took place in Plaintiffs home states. Accordingly, having considered al
the evidence presented by the parties, we reaffirm our prior determination that Michigan
and Tennessee are the states with the most intimate contacts with the facts relevant to
Faintiffs cdlams, and therefore, under Indiana choice of law rules, the law of Michigan
must be applied to the claims against Ford and the law of Tennessee must be applied to

the claims againg Firestone.
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C. Ford’s Motion to Reconsider Rejection of 1ts“No Injury” Argument

In its motion to reconsider the July 27, 2001 Order, Ford takes issue with the
Court’s determination that, unlike their tort claims, Plaintiffs breach of warranty and
unjust enrichment claims were not subject to dismissa based upon the fact that
Faintiffs suffered no manifest injury as aresult of the defectsthey dlege. Our duly 27,
2001 Order fully addresses Ford' s arguments on thisissue, and we deny Ford' s request
to reexamine those arguments. We aso decline Ford' sinvitation to certify the question

to the Michigan Supreme Court.

D. Plaintiffs Motion to Reconsider Availability of Nationwide Class Actions

Under the TCPA and MCPA

In the dJuly 27, 2001 Order, the Court dismissed Plaintiffs Tenth Claim for
Rdief to the extent Plaintiffs asserted such clams againgt Firestone and Ford “for dl
others similarly situated.”**> We held that “ Plaintiffs cannot maintain a class action
under either the TCPA or MCPA” because (1) “[b]y its terms, the TCPA does not
provide for class actions,” and (2) class actions may be brought under the MCPA only

on behdf of “Michigan resdents and injurees.” Bridgestone/Firestone, 155 F. Supp.2d

at 1105. Plaintiffs ask usto reconsider this ruling on the grounds that the TCPA actudly

does permit class actions and that Federd Rule of Civil Procedure 23 trumps any date

2In our earlier ruling, we dlowed that Plaintiffs may be able to maintain their consumer
protection act clams on an individua basis, after dleging reliance, but not as a class action. The aspect
of our ruling related to riance is addressed in the section of this entry concerning predominance.



law purporting to limit class actions in federd court based on gtate law. Faintiffs

Motion to Reconsider at 3.

This Stuation presents a classic case for reconsideration. Reconsderation is
gppropriate where the court “ has made a decision outside the adversaria issues

presented to the Court by the parties.” Bank of Waunakee v. Rochester Cheese Sales,

Inc., 906 F.2d 1185, 1191 (7" Cir. 1990). Dueto the parties opposing positions on
choice of law, Defendants did not raise the issue of unavailability of classwide relief
under the TCPA or the MCPA until their reply brief. Hence, Plaintiffs did not squarely
address thisissue in their argument in oppaosition to the motion to dismiss. Absent
adversaria briefing on this problem, certain key cases were not called to our attention.

We examine our prior ruling in light of these cases.

In Bridgestone/Firestone, 155 F. Supp.2d at 1105, we addressed the meaning of
the terms of the TCPA. Specificdly, the satute permits “[a]ny person who suffers an
ascertainable loss of money or property . . . asaresult of the use or employment . . . of
an unfair or deceptive act or practice. . . [to] bring an action individually to recover
actua damages.” Tenn. Code Ann. 8§ 47-18-109(a)(1) (emphasis added). Based on this
language, we accepted Defendant Firestone' s argument that class actions are not

permitted under the TCPA. Bridgestone/Firestone, 155 F. Supp.2d at 1105. However,

in requesting reconsderation, Plaintiffs make two points. First, Tennessee sate courts

have certified classes in casesinvolving clams under the TCPA. See Carter v. Firgt
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Tennessee Bank, No. 3894 (Fayette Cty. Cir. Ct., Jan. 8, 2001) (certifying a class for

TCPA and other claims); Robinson v. EMI Music Dig., 1996 WL 495551 (Tenn. Cir.

Ct. 1996) (same); Crump v. WorldCom, Inc., 128 F. Supp.2d 549, 552 (W.D. Tenn.

2001) (remanding case involving TCPA claimsto state court, where class previousy had
been conditionally certified). Defendant Firestone correctly notes that none of these
cases has specificaly addressed the issue raised by the language of the TCPA
authorizing individua actions. Opp. & 10. However, we find that the courtsin Carter,

Robinson, and Crump have at least implicitly, and necessarily, interpreted the TCPA not

to preclude class actions. This point brings us to the second matter raised in Plaintiffs
briefs: in generd, we must defer to a Sate court’ s interpretation of the state' s satute.

Williams v. Duckworth, 738 F.2d 828, 833 (7™ Cir. 1984). We acknowledge the

possibility that Tennessee lower courts might have misinterpreted the state statute,*® but
we are unwilling to contradict their decisons regarding the TCPA, now that we know of

these cases, in favor of our prior finding. See U.S. ex rel. Burnett v. lllinois, 619 F.2d

668, 671 (7*" Cir. 1980) (“Errorsin the interpretation of tate authority are for the Sate
supreme court to correct.”). Hence, we find that based on interpretations by Tennessee

courts, nothing in the TCPA prohibits this court from certifying a class of consumer

BWe note, in defense of the Tennessee courts decisions to certify classes, that the term
“individud” in statutory language often is not interpreted to exclude the possibility of class certification.
See Cdifano v. Yamasaki, 442 U.S. 682, 700 (1979) (“Indeed, awide variety of federd jurisdictiona
provisons speak in terms of individud plaintiffs, but classrelief has never been thought to be unavailable
to them.”).
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protection clamants.

We turn next to address Plaintiffs arguments concerning our prior decision that
the MCPA prohibits nationwide class actions. The MCPA datesthat “[a] person who
suffersaloss asaresult of aviolation of thisact may bring aclass action on behalf of
persons residing or injured in this statefor the actual damages caused by [the acts
prohibited].” Mich. Comp. Laws § 445.911(3) (emphasis added). In our earlier ruling,
we noted that none of the named Plaintiffs are from Michigan and that Plaintiffs did not
argue that al members of the proposed classes were ether injured in Michigan or
resdents of Michigan. On thisbasis, in light of the satutory language, we concluded
that Plaintiffs could not maintain a nationwide class. Defendant Ford urges the Court to
adheretoitsearlier ruling. Plaintiffs, in their motion to reconsider, argue that Erie
principles require the gpplication of Federa Rule of Civil Procedure 23 in federd court,
rather than the use of any dtate law attempting to limit State-law based class actions.

Faintiffs Motion to Recongder at 3 (citing Erie Railroad Co. v. Tompkins, 304 U.S.

64, 78 (1938)). We consder Plaintiffs motion to be well taken.

The shorthand of Erie isthat federd courts Sitting in diversity cases “apply Sate

subgtantive law and federd procedurd law.” Hannav. Plumer, 380 U.S. 460, 465

(1965). Thedifficulty in usng the Erie formulais in determining whether a disputed
ruleis*”substantive” or “procedurd.” Because the federd law at issue hereis a Federa

Rule of Civil Procedure, our task in gpplying Etie principles to the case before usis
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dightly different. In Hanna, the Supreme Court directed:

When a situation is covered by one of the Federal Rules, the question
facing the court isafar cry from the rdatively unguided Erie Choice: the
court has been ingtructed to apply the Federal Rule, and can refuse to do
s0 only if the Advisory Commiittee, this Court, and Congress erred in their
primafacie judgment that the Rule in question transgresses neither the
terms of the Enabling Act nor condtitutiona restrictions.

380 U.S. at 471. Therefore, first we must determine whether the scope of Rule 23 is

aufficiently broad to control the issue before us. Walker v. Armco Stedl Corp., 446 U.S.

740, 749 (1980); Burlington Northern Railroad Co. v. Woods, 480 U.S. 1, 4-5 (1987).

If 0, and if the Federd Rule is conggtent with the Rules Enabling Act and the

Condtitution, then we must gpply Rule 23. Hanna, 380 U.S. at 471.

We find that Rule 23 does cover the Stuation before us. Aswe noted in our
ealier ruling, Plaintiffs may be able to maintain individua consumer protection dams
againg Ford under the MCPA, regardless of their states of resdence or injury. Inre

Bridgestone/Firestone, 155 F. Supp.2d at 1106 (citing Neshitt v. American Community

Mutud Ins. Co., 600 N.W.2d 427, 433 (Mich. Ct. App. 1999) (permitting non-resident
plaintiff to sue his deceased wife's Michigan hedth insurer under MCPA)). Hence,
Faintiffs have the subgtantive right to sue Ford for its dleged violations of the

consumer protection act. The question before us now is how these Plaintiffs can
proceed in pursuing relief. Federd Rule 23 coversthisissue. It sets forth numerous

dandards for determining whether aclass action ismaintaindble. If Plaintiffs satisfy
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these sandards, a question examined el sewhere in this opinion, then they can pursue
relief asagroup. If not, then each dlamant isleft with the procedura remedy of suing

on an individud bass.

Defendant Ford argues that the MCPA’ s restrictions on who may sue under the
Act's classlitigation provisions are subgtantive and that, therefore, Federal Rule 23, a
procedural apparatus, does not control the issue before the court. Opp. to
Reconsideration a 4. Ford's argument is based on the refinement of Hanna contained in

Burlington Northern and Walker. In Burlington Northern, the Supreme Court required

that the Federd Rule in question be ** sufficiently broad’ to cause a‘direct collison’

with the state law or, implicitly, to ‘ control the issue’ before the court, thereby leaving
no room for operation of that law.” 480 U.S. at 4-5 (quoting Walker, 446 U.S. at 749-
50). Ford iswrong on two grounds, however, to conclude on the basis of Burlington

Northern and Walker, that “nothing in [Rule 23] sets up a“direct collison’ with the

MCPA'’s subgtantive provisions limiting a person’ s right to bring consumer act clamsto

anarow class of individuas.” Opp. to Reconsideration at 4.

Firg, we do not find that the MCPA’ s limit of consumer actions to persons
resding or injured in Michigan is substantive. The right to sue for damages caused by
representing that agood is new when it is not, by representing that agood has
sponsorship that it does not have, or by failing to reved a materid fact about agood is

the subgtantive right granted by the MCPA. See Mich. Comp. Laws § 445.903(c)-(d),
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(9). Whether that substantive right can be vindicated through a class action or whether it

must be pursued individudly is a procedura question.* In Macev. Van Ru Credit Corp.,

109 F.3d 338, 345-46 (7" Cir. 1997), the Seventh Circuit ruled that the 30-day notice
required before commencing a class action under a provison of the Wisconsin
consumer protection act must give way to Rule 23, which does not contain anotice
provison. The court in Mace ruled that the statutory designation of class action status
to persons providing 30-days notice to the defendant did not grant or deny a substantive
right, but rather set forth a requirement asto how that substantive right wasto be
effectuated. 1d. at 346. Likewise, here, the Satutory designation of class action status
to persons injured or resding in Michigan does not grant or deny a substantive right, but
explains how the substantive right to sue for consumer protection violationsisto be
exercised. Ford argues that whether one can sue on a representative basis (rather than
whether one can sue a dl) isa substantive right. See Opp. to Reconsideration at 3 n.2.
Ford' s citation to Mace on this point is unavailing for the reasons just explained. Ford

dso citesKreindler v. Marx, 85 F.R.D. 612, 616 (N.D. 1l 1979), in support of the

proposition that whether class action datusis available is a substantiveright. Kreindler

cannot do the labor Ford asks of it. In Kreindler, the digtrict court ruled that plaintiff’'s

gatus and standing as a shareholder to bring a derivative suit was a matter of state

1A pparently, Tennessee courts view thisissue smilarly. For instance, in Carter, the court
seems to have accepted the proposition that the named plaintiffs had a cause of action under the
TCPA. The court then looked only to Tennessee Rule of Civil Procedure 23 to determine if the
procedurd requirements of class certification had been met.
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substantive law, not a question of Federal Rule 23.1. 1d. However, statusasa
shareholder is the essence of what it means to bring a suit on behalf of the corporation

to enforce the corporation’ srights. For instance, a person who is not a shareholder does
not suffer the type of injury a derivative suit addresses. In contrast, when a consumer
does suffer the injury a consumer protection statute addresses, Rule 23 establishes the
mechanism through which this consumer can bring an action in conjunction with other

consumers who dlegedly suffered injury as aresult of the same conduct.

Second, contrary to Ford's argument, there isadirect collison between Rule 23

and 8 445.911 of the MCPA.. Although the court in United States v. Dentsply Int’l, Inc.,

2001 WL 624807, at *16 (D.Dd. March 30, 2001), reached the conclusion advanced by
Ford, reasoning that “Rule 23 . . . governs the manner of determining whether class
certification is appropriate in federa courts, 8§ 901(b) [a New Y ork law barring class
actions to recover a pendty] establishes a bar to certain claims being considered for

class action treetment on a threshold level,” we do not find this reasoning persuasive.

Rule 23 does indeed set up the criteriafor determining whether to certify aclass. It
ingtructs courts to look at numerosity, commonality of issues, and adequacy of
representation, among other factors. Fed.R.Civ.P. 23. However, the MCPA, insofar as
it attemptsto limit class actions to those residing or injured in Michigan, does not “bar”
certain clams from being considered for class action satus. Instead, it adds another

criterion-njury or residence in Michigan—not contemplated by Rule 23's requirements
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of numerosity or commonadlity of issues. See Cdlifano, 442 U.S. at 702 (*Nothing in
Rule 23, however, limits the geographical scope of aclass action that is brought in
conformity with that Rule”). Infact, this criterion conflicts with Rule 23, and in such

dtuations, the federd rule controls. See Hanna, 380 U.S. at 465; Burlington Northern,

480 U.S. a 7 (rendering ineffective state rule severely limiting discretion provided for

by Federal Rules).™

For dl of these reasons, the Court, having again consdered its July 27, 2001
Order, now determines that nationwide class actions can be maintained to assart claims

under the MCPA and TCPA.

CLASSCERTIFICATION ISAPPROPRIATE

On February 2, 2001, Plaintiffs filed aMotion for Class Certification, and the
parties briefed the issue. On July 27, 2001, the Court ruled on Defendants Motion to

Dismiss. Bridgestone/Firestone, Inc., 155 F. Supp.2d 1069. Because this ruling

eliminated certain causes of action, we invited the parties to engage in supplementa
briefing, which they have now completed. On November 16, 2001, a hearing on class

certification was conducted a which the parties presented arguments and evidence in

BDefendant dso argues that gpplying Rule 23 in this situation would transgress the Rules
Enabling Act by cresting a substantive right denied by Michigan law. Opp. to Recondderation &t 7.
For the reasons explained above, Rule 23 does not create a substantive right; it merely provides a
means of effectuating the right granted by the MCPA.
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support of their respective positions. In our ruling dated November 28, 2001, we
granted class certification in part and denied in part Plaintiffs motion. The order now
being issued reaffirms that ruling and explains the basis for our conclusion to certify an
Explorer Class and Sub-Classand a Tire Class. We aso st forth our reasons for

denying Plaintiffs mation to certify a class of persons dleging property damage.

A. Standard for Class Certification

A classis gppropriate for certification only if it meets the four prerequisitesto a
class action set out in Rule 23(a): numerosty, commondlity, typicality, and adequacy of
representation. Fed.R.Civ.P. 23(8). Oncethis hurdleis cleared, the court aso must
ensure that the proposed class satisfies one of the three standards established by Rule
23(b). Here, Plantiffs argue that the class can be certified under Rule 23(b)(3) or asa
hybrid “23(b)(2)/(b)(3)” classaction. Supplementa Memo. in Support & 1. Rule
23(b)(3) examines whether common questions of law or fact predominate over
questions affecting individua members of the class and whether aclassactionisa
superior method for resolving the controversy. Rule 23(b)(2) authorizes class
certification when “the party opposing the class has acted or refused to act on grounds
generdly applicable to the class, thereby making appropriate find injunctive relief or

corresponding declaratory relief with respect to the class asawhole.”

As mentioned earlier, Szabo, 249 F.3d at 675-76, controls the degree to which
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we examine the evidence submitted on the issue of class catification. 1n Szabo, the

Seventh Circuit chastised the digtrict court for accepting the alegations of the

complaint as true when deciding whether to certify aclass. 249 F.3d a 675 (“The
propogition that a didtrict judge must accept dl of the complaint’s dlegations when
deciding whether to certify aclass cannot be found in Rule 23 and has nothing to
recommend it.”). Instead, the Court of Appeds directed that a district court must “make
whatever factud and legd inquiries are necessary under Rule 23.” 1d. at 676. We
understand our responsibility to be to receive evidence and resolve diputes pertaining

to dass catification even when that means “mak[ing] a preiminary inquiry into the
merits” 1d. With Szabo in mind, we begin by examining the four criteriaidentified in

Rule 23(a).

B. Requirements of Rule 23(a)®

1) Numer osity

A proposed class must be so large thet joinder of al parties would be

impracticable. Fed.R.Civ.P. 23(a)(1). Paintiffs claim that the proposed Tire Class and

The briefing of the parties reveds that there are no real disputes among them asto Plaintiffs
ability to make these showings. Lacking aformd tipulation among them, however, and to the extent
there are differing views, we address each requirement here and in the context of our Rule 23(b) ruling.
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Explorer Class each congsts of more than one million persons throughout the United
States. Memo. in Support at 10. Defendants do not contest numerosity, and no evidence
has been presented cdling into question Plantiffs estimate of classsze. Hence, the

Court finds that the numerosity requirement for class certification has been met.

2 Commonality

To maintain a class action, there must be questions of law or fact common to the
class. Fed.R.Civ.P. 23(8)(2). The commondity requirement is ordinarily satisfied when

there is*acommon nucleus of operative facts” Rosario v. Livaditis, 963 F.2d 1013,

1018 (7™ Cir. 1992). Not all questions of law or fact need to be identical aslong as

there are common questions a the heart of the case. Hubler Chevrolet, Inc. v. Generd

Motors Corp., 193 F.R.D. 574, 577 (S.D. Ind. 2000) (citations omitted). Paintiffs
maintain that Defendants conduct in designing, warranting, advertising, and sdlling
unreasonably dangerous products to customers, while engaging in acommon plan to
conced these dangers, congtitutes a common question of law or fact. A focusonthe
defendants conduct often satisfies the commondity requirement. Cf. Service Spring,

Inc. v. Cambria Spring Co., 1984 WL 2925, a *2 (N.D. Ill. Jan. 6, 1984) (defendants

aleged congpiracy and concealment of conspiracy satisfied commondlity requirement
in antitrust case). Furthermore, Defendants contest this issue only tangentidly in ther
argument againgt predominance. Opp. at 11. For these reasons, we conclude that

Faintiffs satisfy the commondity requirement of Rule 23(8)(2).
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3 Typicality

Rule 23(a) further requires that “the claims.. . . of the representative parties are
typicd of theclaims. . . of theclass” Fed.R.Civ.P. 23(3)(3). Thisrequirement is
satisfied where the named plaintiffs clams*“arisg[] fromthe same. . . practice or

course of conduct that gives rise to the claims of other class members and his or her

clams are based on the same legd theory.” De La Fuente v. Stokely-Van Camp, Inc.,
713 F.2d 225, 232 (7" Cir. 1983) (citation omitted). Here also, Defendants challenge
typicaity primarily as part of their attack on predominance. Named Plaintiffsfor the
Tire Class, like al members of the Tire Class, base their claims on the same set of
activities engaged in by Firestone; namely the design, marketing, and digtribution of
faulty Tires. Likewise, the named Explorer Plaintiffs owned or leased dlegedly
defective vehicles at dlegedly inflated prices, as did the members of the proposed class.
Therefore, we find that the representatives clams are * subgtantidly smilar,” thereby

satisying the typicdity requirement. See Ruiz v. Stewart Associates, Inc., 171 F.R.D.

238, 242 (N.D. I1I. 1997) (citation omitted).

4 Adequacy of Representation

The named representatives must “fairly and adequately protect the interests of the
class” Fed.R.Civ.P. 23()(4). The adequacy standard involves two e ements. one

relates to the adequacy of the named plaintiffs representation of the class and requires
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that there be no conflict between the interests of the representative and those of the
classin generd; the other relates to the adequacy of class counsel’ s representation.

Susman v. Lincoln American Corp., 561 F.2d 86, 90 (7" Cir. 1977). Defendants, for

good reason, we think, do not challenge the adequacy of the proposed class counsd’s
representation of the class. In our December 8, 2000 Order on Plaintiffs Management
Structure and Various Case Management Matters, we appointed these lawyers, after
consderation of tharr qudifications, to the Plantiffs Executive Committee and to Sx
topic-centered subcommittees. Accordingly, our andyss focuses on the first of the

two factors.

Rule 23(a)(4) prohibits conflicts between proposed class representatives and
members of the classin order to ensure that “the named plaintiff[s] dam[s] and the

cdasscdams are o interrdlated that the interests of the class members will be fairly and

adequately protected in their absence.” Amchem Products, Inc. v. Windsor, 521 U.S.
591, 626 (1997). Courts addressing adegquacy must “ assess the likelihood that a conflict
of interest may exis.” Susman, 561 F.2d at 94. Defendants maintain that “conflicts
abound” between the class representatives and the members of the proposed class. Opp.
at 93. Specificdly, they argue that the proposed classes create the following types of
conflicts among putetive class members: (1) class members who own recalled Tires

have different interests from those who own Tires that have not been recdled; (2) class

representatives and class counsal may undertake and have undertaken strategies to
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enhance the likelihood of class certification that may not be favorable to some
members, (3) the claims of proposed class members who have had problems with their
Tires or Explorers will be diluted by the presence of members who have not; (4) some
Explorer diminution class members will have stronger clams than others; and (5) those
who own the Tires but not Explorers (and vice versa) will have varying interests asto

which Defendant is saddled with the blame. Opp. at 93-95.

We do not find Defendants examples of potentia conflicts to be so threatening
asto preclude class certification. For ingtance, Defendants argue that there is a conflict
between those with Tires subject to the August 9 recall as compared to those who own
Tires subject to the September 1 advisory as compared to those who own Tires not
subject to either remedid action. Opp. at 93. In support of their argument, Defendants
cite depogtion testimony from two named Paintiffs. 1d. One plaintiff, James Conley
Stone, Jr., Sated that “[o]nly peoplethat . . . have the recadl tires, | believe, should be a
part of the lawsuit.” Stone Dep. a 27. Ancther plaintiff, Timothy Trouy, stated that he
believesthat “every tire manufactured by Firestone should be subject to arecal.” Trouy
Dep. a 50. Wefirg point out that many plaintiffs, even in individua suits, lack a
sophisticated understanding of their dlams or of legd drategy. Defendants cite no
cases in support of the proposition that such lack of knowledge necessarily impedes

class certification. In fact, thereis case law to the contrary. Paper Systems Inc. v.

Mitsubishi Corp., 193 F.R.D. 601, 609 (E.D. Wis. 2000) (“[T]here is no requirement
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that the representative plaintiff be knowledgeable of ether the alegations or the legd
theories on which the law rests”). Furthermore, Defendants have offered no explanation
of how thisissue, should it become a problem, could not be solved by the formation of

subclasses.

Likewise, other potentid “conflicts’ highlighted by Defendants do not merit the
darm bells Defendants attempt to sound. Defendants argue that class representatives
cannot embark on strategies that harm segments of the classin order to increase the

likelihood of class certification. Opp. a 93 (citing Feingein v. Firestone Tire and

Rubber Co., 535 F. Supp. 595, 606 & n.16 (S.D.N.Y. 1982) (criticizing proposed class
representatives for arguing choice of law position ultimately rgjected by court); Clay v.

American Tobacco Co., 188 F.R.D. 483, 493 (S.D. Ill. 1999) (refusing to certify class

on ground that proposed class representatives dropped claims which some members of
proposed class could have pursued successfully asindividuals)). According to
Defendants, seeking to invoke the laws of Michigan and Tennessee is a strategy that
slIs out the class members from states with laws more favorable to plaintiffs. 1d. The
choice of law rules controlling this case dictate that the laws of Michigan and Tennessee
apply, and arguing (correctly, in the Court’ s view) for their application, as Plaintiffs did,
cannot defeet class certification. Defendants other arguments are Smilarly unavailing.

Hence, we conclude that Plaintiffs satisfy the last of the requirements of Rule 23(a).

C.  Unavailability of “Hybrid” 23(b)(2)/(b)(3) Certification
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Having found that the class certification requirements of Rule 23(a) are met, we
now examine whether the criteria st forth in Rule 23(b) are satidfied. Plaintiffsfirst
assart that this caseis suitable for class certification as a hybrid “23(b)(2)/(b)(3)” class

action.

Certification under Rule 23(b)(2) is gppropriate when the class is seeking
injunctive or declaratory rdief. Seventh Circuit case law aso permits “divided
certification” under which “[t]he digtrict court could certify a Rule 23(b)(2) classfor
the portion of the case addressing equitable relief and a Rule 23(b)(3) class for the

portion of the case addressing damages.” Lemon v. International Union of Operating

Engineers, Local No. 139, AFL-CIO, 216 F.3d 577, 581 (7"" Cir. 2000). Following our

rulings on July 27, 2001, Plantiffs remaining clams are for damages under the

theories of breach of warranty, violations of consumer protection statutes, and unjust

enrichment. Bridgestone/Firestone, 155 F. Supp.2d 1069 (dismissing RICO, negligence
and redhibition dams; permitting implied and express warranty claims, Magnuson-
Mass clams, unjust enrichment claims, and, possibly, consumer protection clams); In

re Bridgestone/Firestone, Inc. Tires Products Liability Litig., 153 F. Supp.2d 935 (S.D.

Ind. 2001) (dismissng Pantiffs clam for injunctive rdief insofar asit requedts a
court-ordered recall, buy back, and/or replacement of the Tires). Plaintiffs maintain that
declaratory relief is available because “the Court can find that the Tires and Explorers

are dangerous, and implement classwide protective notice, or issue adeclaration that
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Defendants must specify, manufacture and use tires with a safe, dternative design such
asanyloncap.” Supp. Memo. in Support a 4. We agree with Defendants
characterization of these clams aslittle more than arequest for a declaration that
Defendants are financialy respongble. Thistype of “declaratory” relief does not fit

within the parameters of Rule 23(b)(2). Cf. Ameritech Benefit Plan Commiittee v.

Communication Workers of America, 220 F.3d 814, 820 (7" Cir. 2000) (overturning

certification of defendant class under 23(b)(2) because, in part, plaintiff was merely
seeking “ajudgment declaring that a party is entitled to no money.”). Hence, thereisno
portion of the case suitable for certification under Rule 23(b)(2). Moreover, where, as
here, Plantiffs remaining dams are overwhdmingly damsfor damages, Rule

23(b)(3) isthe only gppropriate potentia vehicle for certification. See Jeffersonv.

Ingersoll Int’l, Inc., 195 F.3d 894, 898 (7" Cir. 1999) (“When substantiad damages have

been sought, the most appropriate approach is that of Rule 23(b)(3) . . ..”).

D. Certification Under Rule 23(b)(3)

We now turn to the propriety of class certification under Rule 23(b)(3), which
requires that common questions predominate and that a class action be superior to other

available methods for the fair and efficient adjudication of the controversy.

1) Predominance

Common questions predominate when they “present a sgnificant aspect of the
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case and they can be resolved for dl members of the classin asingle adjudication.”

Charles A. Wright, Arthur R. Miller & Mary Kay Kane, Federa Practice & Procedure:

Civil §1778. See Amchem, 521 U.S. a 591. Here, Plaintiffs must establish that
common questions of law?’ or fact predominate with respect to the dements of their
warranty, unjust enrichment, and consumer protection dams. We find that Plaintiffs

have met this burden.

@ Predominance of Common Defect | ssue

All the surviving theories of relief in the Magter Complaint require that Plaintiffs
prove that something is wrong with the products a issue. For ingance, Plaintiffs argue
that Ford violated § 445.903(1)(e) of the MCPA, which prohibits “ representing that
goods or services are of a particular standard, qudlity, or grade.. . . if they are of
another.” Likewise, Firestone alegedly violated § 47-18-104(a)(7) of the TCPA which
prohibits exactly the same behavior. Similarly, Plaintiffs assert that Defendants
breached the express and implied warranties they extended to Plaintiffs by selling
vehicles and/or Tiresthat were defective. Plaintiffs unjust enrichment dlaim dso
depends upon proof that the vehicles and/or Tires were defective; in order to prevail on

that clam, Plaintiffs must prove that the products Defendants sold were defective and

Y As explained earlier in this opinion, the Court has found that al dass members daimswill be
governed by the laws of Michigan and Tennessee; hence, as will be explained below, common
questions of law predominate.
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that the prices they were paid for the products were therefore too high. Whether the
Tiresand/or Explorers are defective is afactud question that Plaintiffs intend to prove

using common proof.

Firestone argues that the question of defect renders the class not suitable for
certification because there are “ over 280 distinct tire populations at issue’ based on
Sze, modd, place of manufacture, failure rate and other factors. For ingtance, Firestone
maintains that “[t]he core tire component - the inner liner - varies among tire desgnsin
thickness and in the number of plies, depending on the needs of each product. The
compoasition of body plies adso varies depending on the performance requirements of
the tire being produced.” Opp. at 20 (citing Gardner Decl. {1 9-10). In addition,
according to Firestone, sdewalls and sted-belt characteristics vary depending on the

intended use for thetire modd and sze. 1d. at 21.

In opposition, Plaintiffs point to persuasive evidence that Firestone has
sgnificantly exaggerated distinctions among the Tires. For example, Robert Martin, a
retired Firestone Vice President of Corporate Quality Assurance, testified that
differences between 15-inch and 16-inch Tireslikely are negligible. Martin Dep. of
11/27/00 at 272. Specificaly, he stated:

The materidsthat are used in the 15-inch and 16-inch tire, for example,

the body ply, was probably the same polyester materid. The stedl belts

could be the same stedl. The tread components could be the same. The
sdewal compounds could be the same. Theinner liner could be the same.
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Many components could be common.

Other Firestone officids tedtified amilarly regarding other variations claimed by
Defendant to be significant. Gregory Bond, foreman of the “B” Crew in the tire room at
Firestone' s Decatur plant, testified that he would expect the rubber compounds to be the
same regardless of whether the Tires were produced at the Decatur or Wilson plants.

Bond Dep. of 6/20/01 at 53.

At the hearing, the parties also discussed a difference between one group of
dlegedly faulty Tires and another group of dlegedly faulty Tires. However, eveniif this
digtinction turns out to be sgnificant upon fuller development of the evidence, it hardly
furthers Firestone' s argument that common issues do not predominate. Beginning in
1995, Firestone undertook a manufacturing cost-reduction program, caled “C95.”
Transcript at 30, 47-48, 145-46. These cost reductions alegedly made the Tires lighter.
Id. a 30. Inaddition, at the hearing, Plaintiffs counse cited evidence that the accident
rate for vehicles with these Tires increased following the implementation of the
program. Id. at 30-31. Hence, evidence may show that 1995 and later moddl Tires
should be put in a different subclass than 1994 and earlier mode Tires, but this
diginction isfar from congtituting the “over 280 digtinct tire populations’ based on the
wide variety of factors propounded by Firestone. Assuch, we find that Firestone's
arguments about the variety of Tires at issue do not defeat Plaintiffs assertion that

defect can be demonstrated (or disproved) by common proof.
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With regard to defect, Ford makes an argument smilar to that advanced by
Firestone. Ford argues that Plaintiffs cannot meet their burden of advancing a defect
theory and supporting evidence that is gpplicable to dl Explorers. Opp. a 26. Ford's
argument is not persuasive. Infact, Ford itself treated al Explorer models and years the
same for many purposes. For instance, before December of 2000, Ford recommended a
uniform tireinflation of 26 ps on 15 inch tires on Explorers, regardless of
configuration, payload, or equipment. Because tire pressureis critical, in Ford' s view,
to rollover propengty, this“classwide’ treetment is Sgnificant. See Lee Carr Dep. EX.
18. Likewise, when serious problems began to appear with Explorers and Firestone
Tiresin the Middle East and South America, Ford generdly treated Explorers as a class,
with little differentiation as to mode year or asto whether the vehicle was afour-whed
drive or atwo-whed drive vehicle. A draft of adocument dated August 16, 1999
entitled “1995/99 Explorer/Mountaineer P255/70R16 Tire Separation in GCC'8
Countries’ refers to Explorers throughout this period as being affected by the problem
described as “ Rollovers attributed to tire tread separation.” Reply Ex. 27, Tab CX° In

addition, some of the remedia actions consdered by Ford were the same across model

18«GCC" stands for Gulf Cooperation Council. Member countries are Saudi Arabia, Bahrain,
Kuwait, Oman, Qatar, and the United Arab Emirates. The draft report on tire separation refers to the
affected markets as the GCC states and Y emen, Jordan, Lebanon, and Syria. Reply Ex. 27, Tab C.

19This document was filed under sed by Plaintiffs on May 17, 2001, because Ford had
designated the document “ Confidentid” as provided by the Court’s Confidentiality Order dated March
7,2001. Ford, however, has not filed a motion requesting that the seal be maintained (as provided in
the Court’s nunc pro tunc Order of March 20, 2001), and the sedl has therefore been automatically
lifted.
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years. While we recognize that Ford states that the Tires, rather than the vehicles, are
responsible for rollover accidents, the Court finds that this smilar treetment of all
Explorers, regardless of variations Ford now claims are significant, provides common
proof to Plaintiffs with which to argue their case® Whether Plaintiffs will succeed on

the badis of this common evidence is not the question before us.

Ford further objects to the certification of an Explorer class on the ground that
Faintiffs mugt distinguish the Explorer from other makes of smilar vehicles because
Paintiffs theory isthat Explorers have an “ unreasonable tendency” to roll over. Opp. at

27. In Walsh v. Ford Motor Co., the court explained that “[t]he plaintiffs burden on

remand was to identify reasonably abody of evidence which is common to dl of the
different Ford vehicles at issue and which distinguishes the special characteristics

causing [the dleged defect] in Ford vehicles from comparable non-Ford vehicles.”

130 F.R.D. 260, 269 (D.D.C. 1990) (emphasis added); see also Walsh v. Ford Motor
Co., 807 F.2d 1000, 1017-18 (D.C. Cir. 1986). Ford argues that the same standard must
apply here. According to Defendant, it is not enough that the Explorers be dike; they

must aso be dikein away that distinguishes them from peer vehicles. Opp. at 26.

2\We adso note that Ford is not the only entity to group Explorers for the purpose of examining
the problems cdled to its attention. NHTSA concluded that it is appropriate to group Explorersinto
the following four groups to calculate the Static sability factor (* SSF’): 4-whed drive Explorers, model
years 1991-94; 4-whedl drive Explorers, model years 1995-1998; 2-wheel drive Explorers, model
years 1991-94; and 2-wheel drive Explorers, model years 1995-98. 66 Fed. Reg. 3413, Table 2.
While sub-classng may be necessary a alater point, for now, we find that Plaintiffs offer sufficient
classwide proof of Explorer defect to warrant class certification.
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We are not convinced by Ford' s argument or by the rule set forthin Walshon
whichitisbased. First, Ford cites no authority for the proposition that showing an
“unreasonable’ rollover tendency can only be accomplished by demondtrating thet the
product at issue differsin some way from smilar products. Neither the district court in
Walsh nor the gppellate court that established the burden provided the reasoning behind
ther rule that “ unreasonable’ must mean “different,” and we find that such a propostion
runs counter to logic. A defect can be gatisticaly common, but till unreasonable. At
the certification hearing, Plaintiffs counsd gtated that “[w]e would never let the Pinto
off amply because the Torino blew up too.” Transcript a 40. Thislawsuit is about
whether Ford is at fault for producing defective Explorers, not about whether some other
manufacturer is a fault for producing defective vehicles that compete for sdes with the
Explorer.?! Second, whether the Ford Explorer exhibits an unreasonable tendency to roll
over isamerits question, unsuitable for resolution at the class certification stage. At
the moment, we are interested only in whether Plaintiffs have demondtrated that they can
offer representative proof on thisissue. See Szabo, 249 F.3d at 676. Demonstrating
that dl the vehicles encompassed by the class definition share Smilar characteristics
with regard to the dleged defect is sufficient to establish that common issues of

materid fact predominate.

'Ford, of course, is entitled to defend itsdlf againgt afinding of “unreasonable’ rollover
tendency with evidence of peer vehicles rollover rates, as well aswith any other evidence that tends to
refute Plaintiffs clam of “unreasonableness.”
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(b) Predominance of Other Common Issues

While the issue of defect is centrd to this case, we must examine whether
common issues predominate with respect to the other dements of Plaintiffs clams.

Johnston v. HBO Film Management, Inc., 265 F.3d 178, 186-87 (3d Cir. 2001) (*We

began our andysis by examining the el ements of the underlying cause of action, noting
that such an andysisis criticaly important to the predominance determination under

Rule 23(b)(3).").

0] Consumer Protection Claims

With regard to Plaintiffs claims under the consumer protection statutes of
Tennessee and Michigan, Defendants maintain that the need to establish individud
reliance defeats predominance. Supp. Memo. in Opp. a 18-19. Much of Defendants
argument is based on our earlier ruling in which we determined that “[s]hould the
Paintiffs wish to prosecute their suits under the TCPA and MCPA individudly, they
shdl be granted leave to amend the complaint in order to dlege individua reliance.”

Bridgestone/Firestone, 155 F. Supp.2d at 1109. We reasoned that both statutes require

“acausd link between the dleged misrepresentation or omisson and theinjury.” 1d. at
1108. Paintiffs rebutta to Defendants argument is contained in both the class
certification briefing and in the briefs submitted in conjunction with Plaintiff’s motion

for reconsderation of these portions of the July 27, 2001 Order. We examine this
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issue with regard to both motionsin light of additiona briefing on the subject and our
finding explained above regarding the availability of the class action mechanism to

pursue consumer protection clams.

We examine the Michigan Consumer Protection Act first. In our prior ruling,
we noted that “the Supreme Court of Michigan held ‘that members of a class proceeding
under the Consumer Protection Act need not individualy prove reliance on the dleged
misrepresentations [as long as) . . . the class can establish that a reasonable person would

have relied on the representations.”” Bridgestone/Firestone, 155 F. Supp.2d at 1108-09

(quoting Dix v. American Bankers Life Assurance Co. of FHorida, 415 N.W.2d 206, 209

(Mich. 1987)). We ruled, however, that because Plaintiffs cannot bring a class action
under the MCPA on behdf of a nationwide class, they were subject to a different

pleading standard set forth in other Michigan cases requiring individua proof that Ford's

aleged bad acts caused their injuries. Id. at 1109 (citing Mayhdl v. A.P. Pond Co., Inc.,

341 N.W.3d 268, 270 (Mich. Ct. App. 1983); Zinev. Chryder Corp., 600 N.W.2d 384,

398 (Mich. Ct. App. 1999); and Mich. Comp. Law 8§ 445.911(2)). Asexplained earlier
in this ruling, Plaintiffs are permitted to bring a class action under the MCPA. Hence,

the procedure set up in Dix, through which class plaintiffs can demondtrate reliance

based on the inference of what a reasonable person would do, is available to the

members of the class proposed here.

Defendant Ford attempts to distinguish Dix on the ground that the court did not
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examine the language of the Michigan statute. Supp. Opp. a 19 n.17 (citing Dix, 415
N.W.2d at 210). Aswith our recognition that the Tennessee courts, after reading
presumably the same text of the TCPA available to us, implicitly interpreted the TCPA
S0 that it does not preclude class actions, we find aso that the Supreme Court of
Michigan has done the same, interpreting the MCPA to dlow proof of reliance based on

reasonable inference, at least in class action cases. In Gilkey v. Centrd Clearing Co., a

federd digtrict court in Michigan reached asmilar concluson. 202 F.R.D. 515, 525-

26 (E.D. Mich. 2001). There, the court found that the proposed class representative was
adequate in an MCPA action despite the defendants argument that the proposed class
representative tedtified that he did not rely upon the dlegedly fase disclosures. 1d.
(quoting Dix, 415 N.W.2d at 209). The courtsin both Dix and Gilkey reasoned that the
Consumer Protection Act should be construed liberdly so as “to provide an enlarged
remedy for consumers who are mulcted by deceptive business practices’ and that
because the Act dlowed for class actions, recognizing that reliance could be shown on a
representative basis was necessary to effectuate the statute’ s remedia purpose. Dix,

415 N.W.2d at 209; Gilkey, 202 F.R.D. at 525-26.

Defendant Ford aso argues that common representations were at issue in Dix but
arenot crucid to Plaintiff’s case here and that, hence, common issues do not
predominate with respect to the MCPA. Supp. Memo. in Opp. at 19 n.17. Ford

overstates Dix. The remainder of the paragraph cited by Ford acknowledges that the
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misrepresentations may vary alittle from plaintiff to plaintiff without defeating class
cetification. Dix, 429 N.W.2d at 210 (“ The aleged misrepresentations may differ
somewhat from plaintiff to plantiff, but, if the plaintiffs alegations are true, they are
al subgtantidly smilar and are dl part of acommon scheme.”). Furthermore, in Dix,

material omissions formed another bagis for the plaintiffs cams. 1d. at 207.

Plaintiffs here can gpparently produce both types of evidence in order to make
their caseto the jury. Plaintiffs present evidence that Ford engaged in a nationa
advertisng campaign to disseminate a common message to al consumers. Examples of
these advertisements tout the Explorer’ s * exceptiond control,” “smooth ride and
excelent handling,” and “reputation of high quality, dependability, and trust.” Compl.
124(a)(b)(g) (citing adsin People, 12/31/99; Newsweek, 12/15/97; Ebony 09/95;

Essence 01/96; and Black Enterprise 02/97). Certainly, as Ford points out, other

advertisements making different representations about Explorers were placed in loca
and regiona publications by deders and deder associations. Scott Aff. 3. Ford does
not dispute that the Explorer was promoted through nationa advertisements like the
ones cited above. Such advertisements, while they lack specificity and may ultimately
fail to convince ajury that Ford made mideading representations to customers, do
condtitute a core of aleged common misrepresentations relevant to Plaintiffs MCPA

dam.

In addition, Plaintiffs so point to common evidence that Ford made materid
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omissions by falling to reved defects in Explorers about which they contend Ford was
aware. For instance, on October 15, 1986, R.J. Bacigalupi, a Ford engineer, sent a
memorandum to C.A. White, discussing sability of the Explorer while it was il in
development. Plaintiffs Rebuttal Bench Book, Tab C, Ex. 112 He stated that lowering
the vehicle, adding weight low in the vehicle, and widening the track were better
dterndivesto changesintiresze. 1d. Mr. Bacigdupi then added, “ Cost or timing
implications of these kind [Sc] of actionstend to stal them in their tracks” At the
hearing on dass ceatification, Plantiffs counsd highlighted the following quote from a
document authored by Roger Stornant, a Ford employee, in late 1989: “I believe that
management is aware of the potentia risk with the P235 tires, and they have accepted
therisk.” Transcript a 28. If true, we conclude that ajury could find that a reasonable
person would have changed his or her purchasing decison if thisinformation had been
available, and these omissions buttress our conclusion that common issues predominate

asto the MCPA clams®

22This document was origindly filed under sedl, but for the same reasons explained in supra
note 19, the sed has been lifted.

ZFord maintains that common issues also do not predominate with respect to two other
elements of an MCPA dam. Defendant argues that individudized inquiries would be needed
concerning whether each purported class member bought his or her vehicle “primarily for persond,
family, or household purposes.” Supp. Opp. a 19 (quoting Mich. Comp. Laws 8 445.902(d)). We
recognize that, under Michigan case law, whether the class member used his or her vehicle primarily for
persond useisan individudized question. Zine, 600 N.W.2d at 401. However, such aquestionisa
rather smple one. Haynesv. Logan Furniture Mart, Inc., 503 F.2d 1161, 1165 n.4 (7" Cir. 1974)
(“Evenif it is necessary to review the contractsindividudly to eiminate business purchases, . . . such a
task would be neither hereculean [dc], inhibiting, nor for that matter . . . unique.”) (interna quotation

(continued...)
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In our July 27, 2001 Order, we held that, while the TCPA formally does not
require plaintiffs to prove reliance, they must “indicate ‘how the deceptive act affected

the contested trade.”” Bridgestone/Firestone, 155 F. Supp.2d at 1109 (quoting

Ganzevoort v. Russdl, 1995 WL 623047, at *2-3 (Tenn. Ct. App. Oct. 25, 1995)).

Indeed, proximate causeis arequired eement of claims under the consumer protection

datutein Tennessee. E.g., Harvey v. Ford Motor Credit Co., 1999 WL 486894, at * 2

(Tenn. Ct. App. July 13, 1999) (“T.C.A. 8 47-18-109 edtablishes a private right of action
for any person who suffers an ascertainable loss as aresult of the use or employment by
another person of an unfair or deceptive act or practice.”) (interna quotation omitted).
The question presented here concerns the options plaintiffs have for proving proximate

causation.

As Firestone properly points out, Plaintiffs cannot clam that common

23(...continued)
omitted). Hence, individudized inquiry into consumer or business status does not defegt class
cetification. Miller v. McCalla, Raymer, Padrick, Cobb, Nichols & Clark, L.L.C., 198 F.R.D. 503,
506 (N.D. Ill. 2001) (certifying class of debtors suing under Fair Debt Collection Practices Act
(FDCPA) despite defendants argument that only consumer debts are covered by the FDCPA and that
diminating business debtors was individualized inquiry); see also Simer v. Rios, 661 F.2d 655, 672 (7"
Cir. 1981) (while meaning of “predominance’ not explained by the rule, the term does not mean that
every single issue must be common). Ford aso argues that each class member would have to prove
what hisor her expectations were in order to prevail under the MCPA. Supp. Opp. a 19. Wefind
that thisissueis o intimately wrapped up in the question of reliance thet it too can be demongtrated
through the expectations of a reasonable person. See Dix, 415 N.W.2d at 209; df.
Bridgestone/Firestone, 155 F. Supp.2d at 1109 (considering loss under MCPA as frustrated
expectations after finding that individua rdiance must be shown in non-class action cases).
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affirmative misrepresentations affected their purchasing decisons. Unlike the Stuation
with the Ford Explorer, the subject Tires were not the focus of a nationa ad campaign.
None of the nationd tire advertissments in the Master Complaint mentions ATX, ATX Il
or Wilderness AT tires. Compl. 127. Mogt advertisng for Firestone tires was done
through numerous retallers at the loca and regiond level and was not subject to much
centrd direction. Pence Declaration 12, 5. Any representations made to individuas at

the time of sale certainly would not be uniform for the millions of class members.

However, it gppears that Plaintiffs can produce common evidence of materid
omissions by Firestone. For ingance, Plaintiffs have produced some evidence that
officids a Firestone were aware of problems with the Tires long before arecdl was
announced on August 9, 2000. The Tire Adjustment Data that has been the subject of
discovery motions suggests thet, in the mid-1990s, Firestone was aware of an increase
in belt edge separation and belt-leaving-belt separation in the radia ATX tire. Transcript
at 48. Furthermore, ajury could find that Firestone concedled problems with the
Explorer in combination with its Tires and that Firestone acquiesced, if not actively
participated, in the decison to lower the recommended tire pressure of the Tireson
Ford Explorers, despite awareness that alower ps would compromise Tire

performance. Transcript at 29-30.

On the basis of these dleged omissions, ajury could infer that Firestone

concedled information from Plaintiffs that, if known, would have prevented them from
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purchasing the Tires. Defendants argue that concealment of information cannot

condtitute proximate cause as required by the TCPA. Opp. to Recondderation at 14.
Defendants base their argument on Harvey, 1999 WL 486894, at *2. In Harvey, the
court dismissed a TCPA claim, rgecting Mr. Harvey's claim that he was “required to pay
hidden fees” |d. Defendants interpretation of Harvey reads too much into that

decison, in our view. The court continued its andyss following the excerpt relied upon
by Defendants, noting that athough the exact dlocation of the payment between deder
and defendant was not reveaded to the plaintiff, Mr. Harvey was aware of the overall
payment and totd interest rate. 1d. Because the plaintiff did not alege that he would
have refused to engage in the transaction had he known that some portion of his payment
would go to the deder and because Mr. Harvey knew the totd rate, there was no “hidden
feg’ at issueto form the basis of the case. Harvey cannot prevent ajury from basing its
decison on an inference (that information concerning the aleged defect would have had
an impact on Plantiffs purchasing decisons) common to dl class members. Hence,

common issues predominate with respect to Plaintiffs TCPA clams.

(i) Express Warranty Claims

Paintiffs breach of express warranty claims are based upon three distinct
theories: written warranties, warranties created by advertising, and warranties created by
ord representations made to individud Plantiffs a the time of sde. The propriety of

certifying aclass as to each of these theories is discussed in turn below.
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Defendants* argue that Plaintiffs breach of express warranty claims are based
upon awide variety of written warranties that differ in numerous ways. for example, both
durationd limitations (based on time, mileage, and/or tread wear) and gpplicable
exclusons (e.g. commercid use, negligent use) vary depending upon which Firestone
written warranty is gpplicable to agiven Plaintiff. Which written warranty, if any, that
each Plaintiff recelved depends upon when and where that Plaintiff purchased his or her
vehicle or Tires. Although Defendants argue that these variations in written warranties
will require individudized inquiries into each Plaintiff’ s purchase and use of the
vehidesand Tires, it is unclear to us how the vast mgority of these individuaized
inquirieswill be relevant to Flaintiffs dams. All of the gpplicable written Frestone
warranties provide coverage if the tires * become unusable for any reason within the
manufacturer’s control” within agiven time period, or within a given amount of treed
wear on thetire. Under Plaintiffs express warranty theory, each and every Tire included
in the class definition was “unusable’ at the moment it was purchased due to adesign

defect. Therefore, with the exception of the “commercid usg’ excluson that may be

*Defendants jointly make this argument, but only point specificaly to the variaionsin
Firestone s written warranties. Perhapsthisis because, while Ford' s written warranties vary somewhat
from mode year to mode year, we have aready determined that the variations are not relevant to the
Faintiffs damsinthiscase. Bridgestone/Firestone, 155 F.Supp.2d at 1114. All of the warranties
contain the provision that Ford's dealers will “repair, replace or adjust al parts (except tires) . . . that
are defective in factory-supplied materials or workmanship for 3 years or 36,000 miles (whichever
occursfirst).”
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applicable to some Plaintiffs?® none of the exclusions contained in the warranty, which
relate to the use (or abuse) of the tire after purchase, would be rdlevant. Flaintiffs
express written warranty claim againgt Firestone ultimately will rise or fal depending on
whether they, as a group, using classwide proof, are able to prove that dl of the Tires
were “unusable,” asthat term is used in the Firestone warranties, at the time of
purchase.?® Similarly, the Plaintiffs express written warranty claim against Ford
ultimately will depend upon whether the Plaintiffs, as aclass, are able to provethat dl of
the Explorersincluded in the class definition were * defective in factory-supplied
materids or workmanship,” asthat term is used in Ford' s written warranties, when they
were sold. These common issues predominate the Plaintiffs clams for breach of

express written warranties.

Defendants aso argue that individuaized proof will be required to support
Fantiffs dam that the durationd limits contained in the applicable written warranties

are unconscionable, manifestly unreasonable, fail of their essentid purpose, and

?The Court does not view the issue of whether each Plaintiff purchased the Tire for persona or
commercid purposes, which for the vast mgjority of Plaintiffs can be resolved in asmple and
graightforward manner, to be sufficient to defeat predominance. See Smer, 661 F.2d at 672 (term
“predominance’ does not mean that every single issue must be common).

26As discussed below, claims for property damage (including to the tire itsalf) based upon a
tread separation or other outward failure of a Tire are not appropriate for class certification, precisely
because of the highly individua questions regarding whether the failure was caused by a defect in the
Tire or something else, such as the types of misuse which may be excluded under some of Firestone's
written warranties.
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therefore are unenforcesble”  The Plantiffs daim, however, isthat the durationd
limitsin the written warranties were rendered unenforcesble because each Defendant
knew its product was defective a the time it extended the warranty to each Plaintiff and
actively concealed the defect from the Plaintiffs (and everyone dse), so that the
Haintiffs were unable to enforce their warranties within the time limit provided. This
clam therefore will succeed or fail based upon proof of the Defendants conduct and

knowledge, which will be applicable to the class asawhole?®

Defendants further argue that, under both Tennessee and Michigan law, in order
to prevail on the breach of express warranty claims, each individud Plaintiff will have to
prove tha he or she relied upon the terms in the warranty when deciding to purchase the
vehicleor Tires. Asfar asthe Defendants written warranties are concerned, the Court
disagrees. Therelevant U.C.C. provision, U.C.C. § 2-313(1)(a),% does not require a

showing of reliance by the buyer; rather, it providesthat “[a]ny affirmation of fact or

2"This argument is dso gpplicable to the Plaintiffs breach of implied warranty claim.

%The Defendants argue that, even under the Plaintiffs theory, their knowledge regarding the
aleged defects changed over time, and that what they knew and when they knew it will be rdevant to
whether the exclusonsin each particular Plaintiff’s warranty was unconscionable at the time of
purchase. The questions of what each Defendant knew and when, and the relationship of that
knowledge to the unconscionability issue, will certainly have to be answered. However, the answersto
those questions will gpply to dl of the Flaintiffs, and once it is determined whether, and a what point,
the warranty exclusions became unconscionable in light of the Defendants knowledge and actions, it
will be asmple matter to determine on which sde of that line a Plaintiff’s purchase fals

The rdlevant state statutes, Mich. Comp. Laws § 440.2313 and Tenn. Code. Ann. §
47-2-313, are substantively identical to the U.C.C. provision.
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promise made by the sdler to the buyer which relates to the goods and becomes part of
the bass of the bargain creates an express warranty that the goods shall conform to the
afirmation or promise”*® Defendants have cited no case in which a court has ruled that
an express written warranty provided to a consumer upon the purchase of a product was
unenforceable by the consumer because it was not part of the basis of the bargain.®
Whether the consumer was aware of the terms of the written warranty before the
purchase or not, it was certainly part of the bargain, in that the warranty was part of what

the sdller sold to the buyer.®

The officid commentsto U.C.C. 8 2-313 support thisholding. Officid

*Ford cites to Monte v. Toyota Motor Corp., 2001 WL 1152901 (Mich. Ct. App. Sept. 28,
2001), for the generd proposition that, under Michigan law, reliance is an eement of an express
warranty clam. The court in Monte held that the plaintiff could not base an express warranty clam on
descriptions of his vehicle' s Supplemental Restraint System contained in the Owner’s Manua and
Owner’ s Guide because the plaintiff received those documents “after the bargain was dready struck”
and therefore could not have relied on any statementstherein. The court cited no authority for this
holding, and did not discuss whether it believed that reliance was synonymous with the U.C.C.’s“basis
of the bargain” requirement. The court dso did not address the officid comments to the U.C.C,,
discussed below, which address the creation of express warranties via post-sae satements. In any
event, we are not bound by this unpublished decison, see Mich. Ct. R. 7.215 (* An unpublished opinion
is not precedentialy binding under the rule of Stare decisis.”), and in light of its conclusory nature, we do
not find it persuasive precedent.

31Indeed, such an interpretation of the law “would, in effect, render dmost al consumer
warranties an absolute nullity,” inasmuch asit is common practice for warranty booklets to be provided
to consumers inside the sealed box in which a product is packaged, or, in the case of vehicles, in the
glove box of anew car upon delivery. Murphy v. Mdlard Coach Co., 582 N.Y.S.2d 528, 531 (N.Y.
App. Div. 1992).

32/ s discussed above, Defendants themsalves rely upon the durationd limitations contained in
their written warranties; Defendants cannot serioudy suggest that the terms of the written warranties
favorable to them are enforceable, while the terms favorable to the Plaintiffs are not enforcegble.
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Comment 7 provides:

The precise time when words of description or affirmation are made or

samples are shown is not materid. The sole question is whether the

language or samples or models are fairly to be regarded as part of the

contract.
A buyer certainly cannot prove that she relied upon an affirmation made after the closing
of the dedl in deciding whether to consummate the dedl; however, the U.C.C. clearly
contemplates that such post-sale affirmations can be enforced as warranties, aslong as
they “arefairly to be regarded as part of the contract.” See Murphy, 582 N.Y.S.2d at 531
(holding that written warranty given to plaintiffs at time of delivery of motor home, after
purchase price had been paid, was part of basis of bargain). Accordingly, we determine
that Plaintiffs need not demondrate reliance on the written warrantiesin order to
enforce the terms of those written warranties againgt Defendants, and, further, no

individua proof that the written warranties received by Plaintiffs (or, more likely, a

subclass of Plaintiffs) were part of the basis of each Plaintiff’ s bargain will be required.

The sameis not true of Plaintiffs express warranty clam based upon the
Defendants advertising, however. Even assuming that Plaintiffs will be able to
demondtrate that each Defendant conducted extensive, nationwide advertisng campaigns
about its respective products, and that those advertising campaigns contained statements

sufficiently specific to create awarranty that the products were safe, or that the products
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had some other qudity they did not actualy have® the existence of such advertising, is
not sufficient, in and of itsdf, to demondrate that the Satementsin the ads were part of
the bagis of the bargain when each Plaintiff purchased hisor her Tires or Explorers.
Unlike awritten warranty given to a consumer as part of that individua consumer’s
purchase transaction, advertissments are Smply put out for public consumption by a
company in the hopes that they will be seen (or heard) and considered by potentia
buyers, who will then be induced to become actud buyers, in whole or in part because of
the advertisements. For some Plantiffs, the advertisements likely were successful, and
those Plaintiffs may well demondtrate that statements in Defendants’ ads were part of
the basis of their bargain. For other Plaintiffs, however, thiswill not be the case, and
those Plaintiffs will not have a breach of warranty claim based upon Defendants

advertiang. See, eq., Magersv. Rishton, 863 S.W.2d 702, 706 (Tenn. Ct. App. 1992)

(breach of express warranty not available to plaintiff who had never seen any
advertisements for or heard any representations about the safety of the product at issue);

Fargo Machine & Tool Co. v. Kearney & Trecker Corp., 428 F. Supp. 364, 370 (E.D.

Mich. 1977) (“It is clear that advertisements and promotiond literature can be a part of
the basis of the bargain where they are prepared and furnished by a sdler to induce

purchase of its product and the buyer relies on the representations.”); Omega

3As discussed in the above section on the elements of consumer protection act claims, with
regard to Firestone, this assumption is unwarranted. ATX, ATX Il, and Wilderness AT tires were not
promoted through national ad campaigns. Asto Ford, we note again the lack of specificity in most of
the ads cited by Plaintiffs.
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Engineering, Inc. v. Eastman Kodak Co., 30 F. Supp.2d 226, 246 (D. Conn. 1998)
(“While advertisements can be part of the basis of the bargain, the plaintiff must show, a
aminimum that he or his agent knew of and relied on the statement.”) (citing 1 J. Wright

& R. Summers, Uniform Commercia Code § 9-5, at 494-95 (1995)); American

Tobacco Co., Inc. v. Grinnell, 951 SW.2d 420, 436-37 (Tex. 1997) (plaintiff could not

prevail on express warranty claim based on advertisements when he could not show that

he saw or relied upon the defendant’ s advertisements).

While the Court need not, and thus will not, delve into the issue of precisdy what
type of proof would be required for a Plaintiff to prevail on an express-warranty-
crested-by-advertisng clam, it is clear that the claim cannot be established by classwide
proof. Rather, an examination of each Plaintiffs exposure to, and consideration of,
Defendants various ads would be required. It isaso clear that thisinquiry will not fal
into the same smple and straightforward category as proof of when and from whom a
class member purchased the Tires and/or Explorer; rather, it dmost certainly will
require credibility determinations and other individud, unwiddy factud and legd
determinations. We determine that these substantia individua issues preclude afinding
that common issues will predominate in the resolution of Plaintiffs claim for breach of
express warranty based upon advertisng, and therefore we decline to certify classesas

tothat dam.

For the same reasons that Plaintiffs advertisng-reated warranty clams are not
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amenable to class certification, to the extent that some Plaintiffs assert express
warranty claims based upon ord representations made to them at the time of sale, those
clams clearly are not common to the class as awhole, and therefore are not appropriate

for class certification. Accordingly, no classes are certified asto those clams.

@iii)  I'mplied Warranty Claims

As discussed above, the issue of product design defect is common to al
Plaintiffs breach of implied warranty daims. Under Plaintiffs theory, the defectsin
the Explorer and the Tires rendered them unmerchantable at the time of sde, and
therefore Defendants are liable for breach of the implied warranty of merchantability.
This common issue undoubtedly predominates the Plaintiffs breach of implied warranty

dams.

Defendants argue, however, that the requirement of predominance is nevertheless
defeated because Plaintiffs will be unable to use classwide proof to demondrate privity
between each Plaintiff and Defendants. Asfor Ford, this argument is entirely unavailing,
inasmuch as privity is not required for breach of implied warranty actions under

Michigan law. See Jenningsv. Southwood, 521 N.W.2d 230, 234 n.5 (Mich. 1994)

(noting that the Michigan Supreme Court eliminated the privity requirement in actions

for breach of implied warranty) (citing Spence v. Three Rivers Builders & Masonry

Supply, Inc., 90 N.W.2d 873 (Mich. 1958)); Covav. Harley Davidson Mator Co., 182
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N.W.2d 800, 804 (Mich. Ct. App. 1970) (holding, after extensive discussion, that
Michigan law does not require privity in breach of implied warranty action, even if only

economic lossisinvolved), cited with gpprovd in Greenfield Die & Mfg. Corp. v. John

H. Powers, Inc., 2000 WL 33413347, a *1 (Mich. Ct. App. Aug. 1, 2000) (“[P]rivity of
contract isnot required in order for aplaintiff to maintain an action for breach of
warranty under the UCC. Thisrule gpplies even where, as here, theloss clamed is

purely economic.”) (citations omitted); and Sullivan Indus,, Inc. v. Double Sedl Glass

Co.. Inc., 480 N.W.2d 623, 628-29 (Mich. Ct. App. 1992) (same)); but see Downriver

Internists v. Harris Corp., 929 F.2d 1147, 1149 (6™ Cir. 1991) (stating that Michigan

has abolished the privity requirement only asto warranty cases based on persond injury,
and not asto “breach of contract action[s] for economic losses).3* Asthe court in Cova
explained, Michigan courts have determined that “[o]n principle the manufacturer should
be required to stand behind his defectively-manufactured product and held to be
accountable to the end user even though the product caused neither accident nor
persond injury. The remote sdler should not be insulated from direct ligdility where he

has merely mulcted the consumer.” Cova, 182 N.W.2d at 804.

Asfor theimplied warranty claims againg Firestone, Plaintiffs correctly

concede that privity isrequired under Tennessee law where no persond injury or

3\We note that both Downriver Internists and the case cited therein, National Sand, Inc. v.
Nagel Const., Inc., 451 N.W.2d 618 (Mich. Ct. App. 1990), involved commercial, not consume,
transactions. Indeed, the National Sand case did not involve awarranty clam at dl.
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property damage isinvolved. Therefore, it will be necessary to determine whether each
Pantiff satisfies the privity requirement in order for that Plaintiff to succeed on the
breach of implied warranty clam. Thisfact done does not make class certification
improper, however. Each Plantiff obvioudy will have to prove tha he or she owned or
leased a vehicle with one of the types of Firestone tires included in the class definition.
For purposes of establishing privity, each Fantiff will aso have to prove from whom he
or she purchased the rlevant Tires, which seemsto the Court to add little, if any,
additiond burden, either on the parties or on the ultimate fact finder. The universe of
slers from whom the Plaintiffs Tires were purchased can then be divided into
categories, and, if necessary, the class can be divided into subclasses® The question of
privity can then be examined as to each category or subclass. For example, those
Raintiffs who purchased their Tires from a private individua—for example, as part of the
purchase of a used Explorer or other vehicle—clearly will not be in privity with

Firestone, and dl Plantiffswho fdl into that subclasslikdy will not have avigble

breach of implied warranty clam againg Firestone. More complex factud and legd
issues such as agency may be involved in determining whether those Plaintiffswho
purchased ther Tires as origina equipment on a Ford Explorer from a Ford dedership,

or as replacement tires from a Firestone dedler, or from an independent retaller like

35The Court contemplates that the necessity for, and the definitions of, any such subclasses will
be clarified as aresult of discovery, summary judgment procedures, and/or the stipulations of the

parties.
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Sears or Wd-Mart, are in privity with Firetone. However, Flaintiffs assert, and
Defendants do not genuindy dispute, that these types of sdllers dso can be divided into
discrete subclasses based upon the sdllers' rdlaionship, if any, with Firestone®® The
issue of privity then can be determined asto dl of the Plaintiffs within each subclass.
Paintiffs would thus be adle to prove privity with Firestone, if at dl, by classwide, not
individud, proof. Accordingly, the privity requirement under Tennessee law does not

defeat predominance in this case.®’

(iv)  Unjug Enrichment Claims

As an dterndtive to ther breach of express warranty clams, Plaintiffs have
asserted an unjust enrichment clam againg Defendants. In order to prevail on ther
unjust enrichment claim, under ether Tennessee or Michigan law, Plaintiffswill have to

demondtrate that (1) Ford and/or Firestone received a benefit at the expense of the

%The use of these subclasses dso can address Defendants concern that each Plaintiff will have
to demondtrate “whether the tires or Explorers were purchased in a manner in which a written warranty
from Firestone or Ford might attach.” Defendants Opposition at 55. Defendants own phrasing of this
issue demondtrates that the question of whether an individua Plaintiff received awritten warranty from
Ford or Firestone-and indeed what the terms of the written warranty were-will be answered by
looking at where (or from whom) and when the Plaintiff purchased the vehicle or Tires.

%In its Response to Plaintiffs Bench Book Filing at 30, Ford also argues that, asto the breach
of implied warranty dlaims, “another sgnificant, highly individuaized issue iswhat each putative class
member did after discovering the defect and the related issue of when he/she supposedly made the
discovery.” While, as the Michigan cases cited by Ford suggest, these issues may be relevant in tort-
based product liability claims (because they are rlevant to the issues of contributory negligence or
assumed risk) they are entirely irrdlevant to the contract-based breach of warranty clamsinvolved in
this case.
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Paintiffsand (2) it would be inequitable or unjust for Ford and/or Firestone to retain

that benefit. See Michigan Educ. Employees Mut. Ins. Co. v. Morris, 596 N.W.2d 142,

151 (Mich. 1999); Newton v. Cox, 954 SW.2d 746, 748 (Tenn. Ct. App. 1997).
Faintiffs alege that Defendants were unjustly enriched by selling defective Explorers

and Tiresfor the price of non-defective Explorers and Tires. In other words, the
wholesde price the Defendants received for their defective products was too high.
Obvioudy, thisclam, like the warranty clams, depends primarily upon a showing of
defect, aclasswide issue. The amount of excess revenue received by Defendants, if any,
will dso be demondgtrated by classwide, expert testimony, and will be caculated on a per
vehicle, rather than aper Plaintiff, basis®* The amount of the excess revenue to which
each Plaintiff is entitled will, under Plaintiffs theory, be determined by an

gpportionment process, which will depend upon evidence of when and from whom each

Plaintiff purchased the vehicle or Tires®* However, as we have stated before, those

BDefendants aso argue that predominance is defeated to the extent that Plaintiffs seek
recovery for adiminution of the resde value of their Explorers. However, the Court does not
understand the Plaintiffs to be seeking such damages, given the clams remaining in the case. (We
understand their claim to be for diminished value & the time of the sdle)) See Transcript at 65
(“Warranty dams, the unjust enrichment, the potentiad clams for consumer trade practices, dl involve
the defendant’ s [s¢] misconduct a the time they had sold anew vehicle. Therefore, they dl rdate to
the overpayment for anew vehicle”) (datement by Plaintiffs counsd).

¥Defendants suggest that the retail price paid by each Plaintiff, not the wholesale price received
by Defendants, isthe rdlevant inquiry. The Court disagrees. The relevant inquiry under Plaintiffs
theory will be the amount Defendants inequitably earned from the sale of defective Explorers and Tires.
If Paintiffs are to prevail on their unjust enrichment claim, it will have to be on the basis of expert
testimony that will demongtrate the amount per vehicle and/or Tire by which the price Defendants
received exceeded the price they should have received, given the defects in the Explorers and Tires.
(continued...)
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sraightforward factual questions are not the type of individud issuesthat defeat a
finding of predominance. Rather, the predominant issues rlevant to Plantiffs unjust
enrichment clam are those common to al Plantiffs~whether the Explorer and the Tires
were defective at the time of sale and whether because of that defect Defendants

received excess (i.e. unjust) revenues from ther sale.

(v) Property Damage Claims

Aswe noted in our November 28, 2001 Order, the Court denies the Plaintiffs
motion to certify a subclass of persons who have sustained property damage as aresult
of atread separation incident. Although we have found that Plaintiffs can pursue their
other claims on a classwide basis, the nature of the proposed property damage clams
will differ Sgnificantly. 1t will be necessary for each individua class member to prove
(2) that the defect caused his or her tread separation incident, (2) that the claimed
property damages were caused by his or her tread separation incident, and (3) that the
damages warrant a particular, individual monetary award. Common issues would not

predominaein atria of these daims®® Certification of a property damage subclassis

39(....continued)
This expert testimony will apply classwide, and will not depend upon the amount each Plaintiff actudly
paid for the product.

“OMoreover, it is more difficult to conclude that class trestment of these daimsis otherwise a
(continued...)
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therefore denied.**

2 Superiority

Rule 23(b)(3) dso requires Plaintiffs to establish that a class action would be the
“superior” manner in which to resolve the controversy. Four factors are to be
consdered:

(A) the interest of members of the dassin individudly controlling the

prosecution or defense of separate actions; (B) the extent and nature of

any litigation concerning the controversy aready commenced by or

againg members of the class; (C) the desirability or undesirability of

concentrating the litigation of the daimsin the particular forum; (D) the
difficulties likely to be encountered in the management of a class action.

Fed.R.Civ.P. 23(b)(3).

We address these factors in order. Prior to the consolidation of this matter in
MDL proceedings and to the filing of the Master Complaint, a number of Smilar class

actions had been filed in various courts** In contragt, neither Defendants nor Plaintiffs

49(...continued)
superior method of adjudication. If aclass member’ s property damage is sgnificant, maintenance of an
individua action is more likely to be economicdly feasible.

“IDenid of certification will not, however, exclude persons who have incurred property damage
from the Tire Class definition. These persons, unless they opt out of the classto pursue their claimson
anindividua bass, will be treated as Tire owners and will be entitled to recover to the same extent as
other Tire owners, but they will not recover for property damage resulting from aleged Tire failures.

“2See, eq., Spied v. Bridgestone/Firestone, Inc.. et d., |P 00-5035-C-B/S (now pending in the
MDL); Davison v. Bridgestone/Firestone, Inc., et d., IP 00-5052-C-B/S (same); Grant v.
(continued...)
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have cdled our attention to the filing of any individua suits seeking damages for breach
of warranty, unjust enrichment, or consumer protection act violations. Hence, there
gopearsto belittleinterest inindividud control of this action, and the firgt factor is

therefore satisfied. O’ Brien v. Encotech Congtruction Services, Inc., 203 F.R.D. 346,

351-52 (N.D. Ill. 2001) (“[T]he court in this case has not been informed by ether party
of any pending suits brought by individuad classmembers. . . and thus. . . there does not
appear to be an interest in controlling the prosecution of the state clams.”) (interna

quotations omitted).

The second factor-the extent and nature of litigation dready pending—militatesin
favor of certification. Becausethis MDL has consolidated proceedings againgt Ford,
Firestone, and Bridgestone arising out of dlegedly faulty Tires and Explorers, “the
extent and nature of any litigation concerning the controversy already commenced by . . .
members of the dass’ islimited. Thefiling of the Master Complaint consolidated most
of the then-existing federd class action cases. State class action lawsuits remain
pending, but neither side suggests this development as a reason to deny certification

here®

42(...continued)
Bridgestone/Firestone, Inc., et d., Case No. 009-3668 (Pa. Ct. Cm. P.) (pending in Pennsylvania
state court); Burkesv. Bridgestone/Firestone, Inc., et a., No. 00-026711 CZ (Wayne County Cir.
Ct.) (pending in Michigan Stete court).

“SFirestone argues that the aosence of any individual lawsuits by proposed class members
demondtrates that certification here would creste a“judicia ‘nightmare of aclass action,”” when the
(continued...)
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The third factor—the degrability of concentrating the litigetion in a particular
forum-favors certification. We are aware that MDL consolidetion, in and of itself, does
not satisfy this condition. Instead, the question to be examined is whether the
“concentrat[ion] of the litigation of the clamsin the particular forum” should teke the

form of class catification. See Vaentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234-

35 (9™ Cir. 1996) (superiority of class certification not a foregone conclusion by virtue
of multidistrict consolidation for pretria proceedings). We find that it should. In our
view, dass catification is the most gppropriate means of continuing thislitigation. As
Plaintiffs note, without dass cetification, if individud Plantiffs wish to continue

pursuing their daims;* either we must try hundreds of claims or we must remand them

43(...continued)
Tiresof dl such Plantiffs “ have performed perfectly [and therefore, Plaintiffs] have not been hurt by
Firestone.” Firestone Supp. Reply in Opp. a 11 (quoting Isaacs v. Sprint Corp., 261 F.3d 679, 682
(7™ Cir. 2001)). Our response to this argument istwo-fold. First, assuming Firestone's familiarity with
our earlier ruling on the motion to dismiss, Firestone gpparently does not argue that Plaintiffs do not
make a colorable clam of loss in the surviving causes of action. See Bridgestone/Firestone, 155 F.
Supp.2d at 1099 (explaining that under implied warranty of merchantability, for example, Plaintiffs can
suffer actionable loss absent injury to property or person). Instead, Firestone must be arguing (no more
gopropriatdy) that Plaintiffs ultimately will not succeed on the merits of their dlaim. Rahim v. Sheahan,
2001 WL 1263493, at *10 (N.D. I1l. 2001) (at class certification stage, “focus [is not] the substantive
strength or weskness of the plaintiffs clams. . .") (interpreting Szabo and Eisen v. Carlide & Jacadlin,
417 U.S. 156, 177 (1974). Second, Firestone' s argument is not connected to the aim of this
subsection of Rule 23. Courts generdly ook at the progress of litigation in other courts so asto avoid
incong stent results and duplication of effort. Cf. Blair v. Equifax Check Services, Inc., 181 F.3d 832,
838 (7" Cir. 1999) (comparing progress of Blar litigation to overlapping dlass action before another
judge as part of process of determining whether Blar class action was “ superior vehicle’).

“\We anticipate, of course, that most Plaintiffs would drop their daims. Amchem, 521 U.S. at
617 (“The policy at the very core of the class action mechanism is to overcome the problem that small
recoveries do not provide the incentive for any individua to bring a solo action prosecuting his or her
(continued...)
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to the trandferor courts who will then be faced with the need to try hundreds of cases.
Supp. Memo. in Support at 19. Such aresult would be immensely burdensome to the
courts, parties, and witnesses. Thiswould dso create the risk of incongstent results.
And while these multitudinous lawsuits are clogging the courts, other litigants must wait

and wait and wait. Thus, thisfactor clearly supports class certification.

The key factor in the superiority inquiry for this case, however, isthe last
criterion listed in Rule 23-manageability. Defendants most strenuous objection to
manageability is Plaintiffs aleged failure to propose aworkabletria plan. Opp. at 69
71; Firestone’'s Memo. in Resp. to Bench Book at 25-27. Defendants maintain that
myriad individua issues preclude even the possibility of aworkabletrid plan. E.g.,
Firestone' s Supp. Reply in Opp. a 10 (more than two hundred tire populations for which
individualized questions exist). Asexplained in the discussion of predominance, the
individua issuesin this case are not nearly as daunting as Defendants clam. Also, as
discussed emxrlier, subclassing isavailable if certain factud digtinctions appear materid
after fuller development of the facts. Defendants, of course, object to using subclasses
asasolution to this potentid issue, claiming that the sheer number of subclasses would
render the class action unmanagegble. E.g., Opp. a 72. We are not dissuaded by this

argument, however. Mogt of the digtinctions to which Defendants refer are completely

44(...continued)
rights. The class action solves this problem by aggregating the rdatively patry potentid recoveriesinto
something worth someone's (usudly an attorney’s) labor.”) (quoting Mace, 109 F.3d at 334).
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immateria and therefore will not create the need for subclasses* As noted above,
legdly rdevant digtinctions (including, for example, privity in connection with the
implied warranty claims under Tennessee law) can be managed through subclassing, a
procedure that commends itself in practical terms and is specificaly authorized by Rule

23(0)(4)(B). See also Williamsv. Chartwell Financia Services, Ltd., 204 F.3d 748, 760

(7™ Cir. 2000) (“The fact that Rule 23 provides for subclasses when they are efficient
makes it clear that the existence of multiple subclasses, in and of itsdlf, is not sufficient

to judtify the didtrict court’s denid of class certification.”).

Also, contrary to Defendants argument, Plaintiffs have succeeded in painting a
picture of the proposed trid that satisfies Rule 23. Plaintiffs Bench Book, Ex. Q (Class
Trid Structure); Plaintiffs Rebutta Bench Book, Ex. M (Declaration of Elizabeth J.
Cabraser Re: Class Action Trid Plan/Trid Structure). Inthistrid plan, asin thetrid
plan for a hypothetica individuad action on these claims, certain clams (such as
consumer protection and warranty claims) will be tried to the jury and other claims
(unjust enrichment) will be tried to the Court. 1d. Defendant Firestone objects, sating,

“It is not sufficient to say, for example, that unjust enrichment claims can be tried to the

“>Dueto our earlier choice of law decision, reaffirmed here today, this case does not involve the
numerous subclasses on the basis of state law variation that plague the pursuit of class certification in
many cases. See, e.d., In re Ford Motor Co. Ignition Switch Products Liability Litig., 174 F.R.D. 332,
352 (D.N.J. 1997) (“Asthings now stand, it is apparent that appropriate adjudication of theissuesin
the MDL case would require an unduly large number of subclasses that would divide up the plaintiffs
by, among other factors, vehicle model, modd year, and the law that governstheir claims”).
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Court. To prevail on their class motion, plaintiffs would have had to explain how those
claims could be proved, and defended, on a classwide bas's, without hopelesdy bogging
down in unmanagesble individud issues. . .” Firestone' s Resp. to Bench Book at 26.
We agree in principle, but this concern is the same as Defendants argument on
predominance, and we have addressed it above. Common proof congtitutes the focus of
evidence on unjust enrichment and other daims*®  To round out the metaphor,

Fantiffs “picture’ is admittedly grand in scope, and quite ambitious, however, it is

recognizable as a conventiond tria congtruct, rather than as asurredist exercise.

Likewise, thetrid plan satisfies the requirements of due process and the Seventh
Amendment. Defendants argue that the classtria would be so bewildering to any jury
that it would violate the due process rights of Defendants and absent class members.

Supp. Memo. in Opp. a 17. Alternatively, according to Defendants, the use of multiple

“SFirestone dso objects to the trid plan because it would involve bifurcation or “multifurcation,”
according to Firestone' sview. Firestone' s Resp. to Bench Book at 26. Firestone is correct to note
that bifurcation would be necessary for any clams on behdf of a property damage class. Even Plaintiffs
admit that the Court would need to “bifurcate any eventud trid . . . between aliability phase common
to dl of the subclasses and an individual damages phase for each [individua] property damage subclass
member.” Memo. in Support at 45 n.26. However, we determined above that there will be no
property damage subclass because common issues do not predominate for that subclass. The
“multifurcation” to which Firestone refers conasts of “separate trids for liability, for collective damages,
for punitive damages from Firestone, [and] for exemplary damages from Ford.” Firestone' s Resp. to
Bench Book at 26. Multiple “trids’ on these issues are no more needed here than they would be for a
hypotheticd individua plaintiff pursuing dl of these clams againgt both Ford and Firestone. In any
event, bifurcation, if ultimately necessary, is permitted. See Rhone-Poulenc, 51 F.3d at 1303
(“[Seventh Amendment problems do] not arise when the same jury isto try successive phases of the

litigation.”).
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juriesto adjudicate these complex clams would violate the Seventh Amendment “right
to have jurigble issues determined by the first jury impanded to hear them . . . , and not

reexamined by another finder of fact.” Opp. at 73-74 (quoting In re Rhone-Poulenc

Rorer, Inc., 51 F.3d 1293, 1303 (7" Cir. 1995)). In response, we note that juries are
often faced with the responsibility to make difficult and complex decisons, yet they
manage to perform admirably. We have no doubt that the jury impanded in this case
will sft through the jury instructions and evidence with full competence.®’

Furthermore, the cases cited by Defendants on this issue do not support their position.

Opp. a 72 n.80. Macalm v. Nationd Gypsum Co., 995 F.2d 346, 650 (2d Cir. 1993),

In re Repetitive Stress Injury Litig., 11 F.3d 368, 373 (2d Cir. 1993), and Can v.

Armstrong World Indus., 785 F. Supp. 1448, 1457 (S.D. Ala. 1992), were al persona

injury cases, not class actions. In contrast, as we found above, common issues make up

the bulk of the case, thus limiting the complexity Defendants have attempted to magnify.

Finaly, Defendants argue that there are other, “superior” methods for resolving
this controversy. First, they contend that continued MDL treatment, absent class
certification, will Sgnificantly advance the litigation. Supp. Memo. in Opp. at 17.
Obvioudy, however, MDL treatment can take a dispute only so far. The authorizing

gatute, 28 U.S.C. § 1407, dlowsthat civil actions “may be transferred to any district for

4'Defendants Seventh Amendment argument has no gpplication to acase tried to asinglejury.
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coordinated or consolidated pretrial proceedings.” (emphasis added). Certainly,
coordinated discovery and consideration of pretrid motions has been efficient so far

and hopefully will continue to be, but multidistrict litigation done is not the “ superior
method for the fair and efficient adjudication of the controversy.” See Fed.R.Civ.P.
23(b)(3). Second, according to Defendants, the NHTSA process for investigating and
remedying consumer complaints and aleged safety-related vehicle defects is superior to
the class action mechanism. Opp. a 75. While we recognize the role that NHTSA plays
in promoting highway safety, we also are aware that the remedies available to NHTSA
are not the same as those available through the judicid process. Seelnre

Bridgestone/Firestone, Inc. Tires Products Liability Litig., 153 F. Supp.2d 935 (S.D.

Ind. 2001). Courts should not cede their proper role to an adminigtrative agency.

CONCLUSION

For the reasons explained above, Defendants Motions to Reconsider our

November 28, 2001 Order Certifying Classesis DENIED. The Court dso DENIES

Ford's Mation for Recongderation of the Court’s Order Granting in Part and Denying in
Part the Motion to Dismiss the Master Complaint. For smilar reasons, Firestone's

Motion for 28 U.S.C. § 1292 Certification of the July 27, 2001 Order is DENIED.

Findly, Flaintiffs Mation for Recongderation of Ruling on the Scope of the
TCPA/MCPA in duly 27 Order Granting in Part and Denying in Part the Motion to

Dismissthe Magter Complaint is GRANTED.
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Further, it is ordered that Plaintiffs submit for gpprova by January 16, 2002, the
proposed notice to class members and tender therewith their proposed method and

schedule for disseminating said notice.

It isso ORDERED this day of December 2001.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana

Copy to:

William E. Winingham
Wilson Kehoe & Winingham
2859 North Meridian Street
PO Box 1317

Indianapoalis, IN 46206-1317

Danid P. Byron

McHale Cook & Welch, PC

320 N Meridian St

1100 Chamber of Commerce Bldg
Indianapolis, IN 46204

Randdl Riggs

Locke Reynalds, LLP

201 N. lllinois &., Suite 1000
PO Box 44961

Indianapolis, IN 46244-0961

Irwin B. Levin
Cohen & Maad
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